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§ 103.01 General Introduction

Now that you have heard the evidence it is my duty to instruct you about the applicable law.
It is your duty to follow the law as I will state it and to apply it to the facts as you find them from
the evidence in the case. Do not single out one instruction as stating the law, but consider the
instructions as a whole. You are not to be concerned about the wisdom of any rule of law stated
by me. You must follow and apply the law.

The lawyers have properly referred to some of the governing rules of law in their arguments.
If there is any difference between the law stated by the lawyers and as stated in these
instructions, you are governed by my instructions.

Nothing I say in these instructions indicates that I have any opinion about the facts. You, not
I, have the duty to determine the facts.

You must perform your duties as jurors without bias or prejudice as to any party. The law
does not permit you to be controlled by sympathy, prejudice, or public opinion. All parties
expect that you will carefully and impartially consider all the evidence, follow the law as it is

now being given to you, and reach a just verdict, regardless of the consequences.



§ 103.10 Instructions Apply To Each Party
Unless I state otherwise, you should consider each instruction given to apply separately and

individually to the plaintiff and to defendant in the case.



§ 103.11 All Persons Equal Before The Law--Individuals
This case should be considered and decided by you as a dispute between persons of equal
standing in the community, of equal worth, and holding the same or similar stations in life. All

persons stand equal before the law and are to be treated as equals.



Corporations Entitled to Unprejudiced Treatment

The corporation Braintech in this case is entitled to the same fair and unprejudiced treatment as
an individual would be under like circumstances, and it is your duty to decide the case with the same

impartiality you would use in deciding a case between individuals.



§ 103.30 Evidence In The Case

Unless you are otherwise instructed, the evidence in the case consists of the sworn testimony
of the witnesses regardless of who called the witness, all exhibits received in evidence regardless
of who may have produced them, and all facts and events that may have been admitted or
stipulated to.

Statements and arguments by the lawyers are not evidence. The lawyers are not witnesses.
What they have said in their opening statement, closing arguments, and at other times is intended
to help you interpret the evidence, but it is not evidence. However, when the lawyers on both
sides stipulate or agree on the existence of a fact, you must, unless otherwise instructed, accept
the stipulation and regard that fact as proved.

Any evidence to which I have sustained an objection and evidence that I have ordered

stricken must be entirely disregarded.



§ 103.33 Court's Comments Not Evidence
The law permits me to comment to you on the evidence in the case. These comments are only
an expression of my opinion as to the facts. You may disregard my comments entirely, since you

as jurors are the sole judges of the facts and are not bound by my comments or opinions.



§ 103.34 Questions Not Evidence

If a lawyer asks a witness a question that contains an assertion of fact, you may not consider

the assertion as evidence of that fact. The lawyer's questions and statements are not evidence.
Wyer's q



§ 104.01 Preponderance Of The Evidence

Plaintiff has the burden in a civil action, such as this, to prove every essential element of his
claim by a preponderance of the evidence. If plaintiff should fail to establish any essential
element of his claim by a preponderance of the evidence, you should find for defendant as to that
claim.

"Establish by a preponderance of the evidence" means to prove that something is more likely
so than not so. In other words, a preponderance of the evidence means such evidence as, when
considered and compared with the evidence opposed to it, has more convincing force, and
produces in your minds belief that what is sought to be proved is more likely true than not true.
This standard does not require proof to an absolute certainty, since proof to an absolute certainty
is seldom possible in any case.

In determining whether any fact in issue has been proved by a preponderance of the evidence
you may, unless otherwise instructed, consider the testimony of all witnesses, regardless of who
may have called them, and all exhibits received in evidence, regardless of who may have

produced them,



§ 104.04 "If You Find" Or "If You Decide"

When I instruct you that a party has the burden of proof on any proposition, or use the
expression "if you find," or "if you decide," I mean that you must be persuaded, considering all

the evidence in the case that the proposition is more probably true than not.



§ 104.05 "Direct" And "Circumstantial” Evidence--Defined

Generally speaking, there are two types of evidence that are presented during a trial--direct
evidence and circumstantial evidence. "Direct evidence" is the testimony of a person who asserts
or claims to have actual knowledge of a fact, such as an eyewitness. "Indirect or circumstantial”
evidence is proof of a chain of facts and circumstances indicating the existence or nonexistence
of a fact.

As a general rule, the law makes no distinction between the weight or value to be given to
either direct or circumstantial evidence. Nor is a greater degree of certainty required of
circumstantial evidence. You are simply required to find the facts in accordance with the

preponderance of all the evidence in the case, both direct and circumstantial.
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§ 104.20 "Inferences' Defined

You are to consider only the evidence in the case. However, you are not limited to the
statements of the witnesses. In other words, you are not limited to what you see and hear as the
witnesses testify. You may draw from the facts that you find have been proved such reasonable
inferences as seem justified in light of your experience.

"Inferences" are deductions or conclusions that reason and common sense lead you to draw

from facts established by the evidence in the case.
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§ 104.21 Presumption Of Regularity

Unless and until outweighed by evidence to the contrary, you may find that official duty has
been regularly performed, that private transactions have been fair and regular, that the ordinary
course of business or employment has been followed, that things have happened according to the

ordinary course of nature and the ordinary habits of life, and that the law has been obeyed.
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§ 105.01 Discrepancies In Testimony

You are the sole judges of the credibility of the witnesses and the weight their testimony
deserves. You may be guided by the appearance and conduct of the witness, or by the manner in
which the witness testifies, or by the character of the testimony given, or by evidence contrary to
the testimony.

You should carefully examine all the testimony given, the circumstances under which each
witness has testified, and every matter in evidence tending to show whether a witness is worthy
of belief. Consider each witness' intelligence, motive and state of mind, and demeanor or manner
while testifying.

Consider the witness' ability to observe the matters as to which the witness has testified, and
whether the witness impresses you as having an accurate recollection of these matters. Also,
consider any relation each witness may have with either side of the case, the manner in which
each witness might be affected by the verdict, and the extent to which the testimony of each
witness is either supported or contradicted by other evidence in the case.

Inconsistencies or discrepancies in the testimony of a witness, or between the testimony of
different witnesses may or may not cause you to discredit such testimony. Two or more persons
seeing an event may see or hear it differently.

In weighing the effect of a discrepancy, always consider whether it pertains to a matter of
importance or an unimportant detail, and whether the discrepancy results from innocent error or
intentional falsehood.

After making your own judgment, you will give the testimony of each witness such weight, if

any, that you may think it deserves. In short, you may accept or reject the testimony of any
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witness, in whole or in part.

In addition, the weight of the evidence is not necessarily determined by the number of
witnesses testifying to the existence or nonexistence of any fact. You may find that the testimony
of a small number of witnesses as to any fact is more credible than the testimony of a larger

number of witnesses to the contrary.
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§ 105.04 Impeachment--Inconsistent Statement Or Conduct (Falsus In Uno Falsus
In Omnibus)

A witness may be discredited or impeached by contradictory evidence or by evidence
that at some other time the witness has said or done something, or has failed to say or do
something that is inconsistent with the witness' present testimony.

If you believe any witness has been impeached and thus discredited, you may give the
testimony of that witness such credibility, if any, you think it deserves.

If a witness is shown knowingly to have testified falsely about any material matter, you have
a right to distrust such witness' other testimony and you may reject all the testimony of that
witness or give it such credibility as you may think it deserves.

An act or omission is "knowingly" done, if voluntarily and intentionally, and not because of

mistake or accident or other innocent reason.
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§ 105.09 Effect Of Prior Inconsistent Statements Or Conduct

Evidence that, at some other time while not under oath a witness who is not a party to this
action has said or done something inconsistent with the witness' testimony at the trial, may be
considered for the sole purpose of judging the credibility of the witness. However, such evidence
may never be considered as evidence of proof of the truth of any such statement.

Where the witness is a party to the case, and by such statement or other conduct admits some
fact or facts against the witness' interest, then such statement or other conduct, if knowingly
made or done, may be considered as evidence of the truth of the fact or facts so admitted by such
party, as well as for the purpose of judging the credibility of the party as a witness.

An act or omission is "knowingly" done, if done voluntarily and intentionally, and not

because of mistake or accident or other innocent reason.
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§ 105.11 All Available Witnesses Or Evidence Need Not Be Produced

The law does not require any party to call as witnesses all persons who may have been
present at any time or place involved in the case, or who may appear to have some knowledge of
the matters in issue at this trial. Nor does the law require any party to produce as exhibits all

papers and things mentioned in the evidence in the case.
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Contract Formation

A contract is a legally binding agreement between two or more parties. Each party to the contract
must perform according to the agreement's terms. A party's failure to perform a contractual duty
constitutes breach of contract. Ifa party breaches the contract and that breach causes injury or loss to
another party, then the injured party may claim damages.

For a legally binding contract to exist, there must be:

1) an offer of a contract by one party;

2) an acceptance of that offer by the other party;

3) consideration for the offer and acceptance; and

4) sufficiently specific terms that determine the obligations of each party.

In this case, Shafi alleges that Braintech breached a contract by failing to pay him severance

pay after his employment was terminated.
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Introduction And Burden Of Proof
This case involves a claim by Shafi that Braintech breached a contract. A contract is a legally

enforceable agreement to do or not to do something.
Shafi has the burden of proof on the following:

(1) That Braintech breached the contract; and
(2) That Shafi suffered damages as a result of the breach.

*In this case, the parties do not dispute that there was a contract between them.
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Definition Of Good Cause

The parties in this case dispute whether Braintech had “good cause” to terminate Shafi’s
employment. “Good cause” is defined in the Employment Agreement as follows:
"Good Cause" shall mean:

i.  the willful and continued failure by the EXECUTIVE to substantially perform his duties
hereunder (other than due to incapacity from physical or mental illness);

ii.  gross misconduct which is or could reasonably be expected to become materially injurious to
BRAINTECH or its business or reputation, including, without limitation, fraud, or
misappropriation of Company property or unauthorized disclosure and/or non-disclosure of
confidential information; and

iii.  dishonesty resulting, or intending to result, directly or indirectly, in gain or personal
enrichment at the expense of the Company.

Shafi has the burden of proving by a preponderance of the evidence that Braintech did not
have good cause to terminate his employment. Your verdict will be for Braintech if you find that
Braintech had good cause to terminate Shafi. Your verdict will be for Shafi if you find that good

cause for his termination did not exist.
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§ 19.20 Recovery For Breach of Contract

Because Shafi was a party to the contract at issue, Shafi would be entitled to recover damages
from Braintech for any breach of the contract. To establish that Braintech is liable to Shafi for
breach of contract, Shafi must prove that one or more terms of Shafi’s contract with Braintech
have not been performed and that Shafi has sustained damages as a result of Braintech’s failure to

perform.
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§22.24 Measure of Damages-Breach of Contract

A party that is harmed by a breach of contract is entitled to damages in an amount calculated
to compensate him for the harm caused by the breach. The compensation should place the injured
party in the same position he would have been in if the contract had been performed.

If you find that Shafi is entitled to a verdict in accordance with these instructions, but do not
find that Shafi has sustained actual damages, then you may return a verdict for Shafi in some
nominal sum such as one dollar. Nominal damages are not given as an equivalent for the wrong

but rather merely in recognition of a technical injury and by way of declaring the rights of Shafi.
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§ 106.01 Duty To Deliberate

The verdict must represent the considered judgment of each of you. In order to return a
verdict, it is necessary that all jurors agree.

It is your duty, as jurors, to consult with one another, and to deliberate with a view to reaching
an agreement, if you can do so without disregard of individual judgment. You must each decide
the case for yourself, but only after an impartial consideration of the evidence in the case with
your fellow jurors. In the course of your deliberations, do not hesitate to reexamine your own
views, and change your opinion, if convinced it is erroneous. But do not surrender your honest
conviction as to the weight or effect of evidence, solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict.

Remember at all times that you are not partisans. You are judges--judges of the facts. Your

sole interest is to seek the truth from the evidence in the case.
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§ 106.02 Effect Of Instruction As To Damages

The fact that I have instructed you as to the proper measure of damages should not be
considered as indicating any view of mine as to which party is entitled to your verdict in this case.
Instructions as to the measure of damages are given for your guidance only in the event you
should find in favor of the plaintiff from a preponderance of the evidence in the case in

accordance with the other instructions.
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§ 106.05 Election Of Foreperson--Verdict
Upon retiring to the jury room, you will select one of your number to act as your foreperson.
The foreperson will preside over your deliberations, and will be your spokesperson here in court.

A form of special verdict has been prepared for your convenience. You will take this form to the

jury room.

[Read verdict form.]
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§ 106.07 Verdict Forms--Jury's Responsibility
Nothing said in these instructions and nothing in any form of verdict prepared for your
convenience is meant to suggest or convey in any way or manner any suggestion or hint as to

what verdict I think you should find. What the verdict shall be is your sole and exclusive duty and

responsibility.
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§ 106.08 Communications Between Court And Jury During Jury's Deliberations

If it becomes necessary during your deliberations to communicate with me, you may send a
note by a bailiff, signed by your foreperson or by one or more members of the jury. No member
of the jury should ever attempt to communicate with me by any means other than a signed
writing, and I will never communicate with any member of the jury on any subject touching the
merits of the case otherwise than in writing, or orally here in open court.

You will note from the oath about to be taken by the bailiffs that they too, as well as all other
persons, are forbidden to communicate in any way or manner with any member of the jury on any
subject touching the merits of the case.

Bear in mind also that you are never to reveal to any person--not even to me-- how the jury
stands, numerically or otherwise, on the questions before you, until after you have reached a

“unanimous verdict.
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