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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In ReFlint Water Cases No. 5:17-cv-10164-JEL-MKM
Hon. Judith E. Levy

Mag. Mona K. Majzoub

Walters, et al.,
Plaintiffs
V.

Governor Richard Snyder, State of Michigan,
City of Flint, Daniel Wyant, Andrew Dillon,
Nick Lyon, Adam Rosenthal, Stephen Busch,
Patrick Cook, Michael Pryshy, Liane Shekter-
Smith, Bradley Wurfel, Jeffrey Wright, Darnell
Earley, Gerald Ambrose, Dayne Walling,
Howard Croft, Michael Glasgow, Daugherty
Johnson, Lockwood, Andrews and Newnam,
P.C., Lockwood, Andrews and Newnam, Inc.
Leo A. Daly Company, Rowe Professional
Services Company, Veolia LLC, Veolia Inc.,
Veolia Water and Veolia S.A.,

Defendants

PLAINTIFFS’ AMENDED MASTER LONG FORM COMPLAINT
AND JURY TRIAL DEMAND

Plaintiffs in this consolidated action, collectiyeland by and through

Liaison Counsel for Individual Plaintiffdjle this First Amended Master Long
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Form Complaint and Jury Demand (“Amended Master flamt”) against

Defendants, as an administrative device to se footential claims that individual
Plaintiffs may assert against Defendants in thigdtion. Plaintiffs asserting
personal injury or property damage as a resulhefdontamination of the City of
Flint's drinking water may bring and/or adopt tiAsnended Master Complaint,
and complain and allege on personal knowledge ashémselves, and on
information and belief as to all other mattersfai®ws:

PURPOSE OF MASTER COMPLAINT

1. This Amended Master Complaint is administrativenature, and sets
forth facts and allegations common to those indigidPlaintiffs whose claims
arise from the contamination of the City of Flintsinking water. It includes
allegations of personal injury, property damage aoonomic loss, as more fully
set forth below.

2.  The claims related to this case are generally brbagainst two sets
of Defendants, as described more fully below, Gorental Defendants,
including governmental individuals and entities aBdgineering Defendants,
which are full service, engineering, planning, @&estture and surveying firms,
responsible for the administration of placing tHmtFWater Plant into operation
using the Flint River as a primary source and/ar dealuating the Flint water

system for public safety.
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3. Plaintiffs seek compensatory and punitive damagesnetary
restitution, equitable relief, and all other avhitaremedies as a result of injuries
caused by the Defendants. Plaintiffs claim andgall¢hat their damages and
Injuries are a direct and proximate result of tleddddants’ conduct.

4. This Amended Master Complaint is intended to sere
administrative functions of efficiency and econohbyypresenting certain common
claims and common questions of fact and law foismeration by this Court. This
Master Complaint does not necessarily include lalintes asserted in all actions
related to the City of Flint’s drinking water, arids not intended to consolidate for
any purpose the separate claims of Plaintiffs ieirtmespective actions. It is
anticipated that individual Plaintiffs will adophis Amended Master Complaint
and the necessary causes of action herein throsgloua separate Short Form
Complaint. Any separate facts and additional claniisdividual Plaintiffs may be
set forth as necessary in the actions filed by rbgpective Plaintiffs. This
Amended Master Complaint does not constitute a evasr dismissal of any
actions or claims asserted in those individualoastiand, furthermore, no Plaintiff
relinquishes the right to amend their individualicis to include additional claims
as discovery proceeds.

5.  As more particularly set forth herein, each Pl#imiaintains, among

other things, that Defendants violated their lefjgles and caused the Flint Water
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Crisis to occur, continue, worsen and persist foloager period of time.
Defendants also exacerbated the crisis by congeahd misrepresenting its scope,
failing to take effective remedial action to elirate it, and then lying about it to
cover up their misconduct. Their misconduct hasdpeed a significant effect,
long lasting and sometimes permanent, upon puiglits, including health, safety,
peace, comfort and convenience.

INTRODUCTORY STATEMENT

6. This case arises from the poisoning of Plaintifésidents of the City
of Flint, Michigan, with lead from Flint's pipes drservice lines, as a result of the
switch of Flint’s drinking water supply to the RiiRiver, without the use of any
corrosion control.

7. Defendants created and maintained this conditioenwthe State of
Michigan subsumed the authority of the local goweent; and also through the
actions of the state’s regulatory and administea@mtities and employees.

Summary of the Constitutional and Civil Rights Violations and Injuries

8. Due process based on state created danger doctHtentiffs have
sustained violations of their substantive due mesagghts, including their funda-
mental right to not have the state create, infliatl/or exacerbate dangers through

the culpable actions of public officials;
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9. Due process based on bodily integrity doctriiaintiffs have sus-
tained violations of their substantive due proaegsts, including their fundamen-
tal right to not have their bodily integrity vioéat;

10. Equal protection, racePlaintiffs have sustained serious injuries as a
result of some of the Defendants’ decision to cli® superior water product to
the water users in the remainder of Genesee Cdeuguse that community was
predominately white, while at the same time deligra grossly inferior water
product to water users in Flint because that comiywas predominately African
American;

11. Equal protection, wealthPlaintiffs have sustained serious injuries as
a result of some of the Defendants’ decision tdqmtathe health of the water users
in the remainder of Genesee County because thamaooity was predominately
more affluent and at the same time disregard tradtthef water users in Flint
because that community was predominately poor;

12. Violation of 42 U.S.C8 1985(3):Plaintiffs have sustained serious in-
juries as a result of the conspiracy of two or mafrghe Defendants to directly or
indirectly conspire to violate Plaintiffs’ constitanal rights, said conspiracy being
based on invidious racial animus;

13. Violation of Elliot Larsen Civil Rights Act (“ELCRA Plaintiffs
have sustained serious injuries as a result of themial of the full and equal en-

5
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joyment of services provided by some of the Defatslbecause they were resi-
dents of a predominately African American communatyd

14. Plaintiffs sustained personal injury, property dgmaeconomic and
emotional injury as a result of the constitutioaad civil rights violations of the
Defendants.

Summary of Allegations as to Engineering Defendants

15. The Engineering Defendants were professionallyigegt in failing
to administer properly the distribution of watewsrfr the Flint River using the Flint
Water Treatment Plant (“WTP”), and in failing topoet the dangers associated
with not installing proper anti-corrosive treatmeaviien using the Flint River as a
primary source of water.

16. By assuming responsibility for the administratidnptacing the Flint
WTP into operation using the Flint River as a prynsource and/or for evaluating
the Flint water system for public safety, the Emrginng Defendants assumed the
responsibility to satisfy the standard of a reabtmangineer, and thoroughly
failed to meet even the most basic standard of. essea result, the acidic and
corrosive water that Defendants caused to flow ufino Flint's pipes and
appliances has irreparably damaged residents’ ansindsses’ pipes and
appliances, and the damage and stigma associatedheiwater crisis has resulted

in a reduction in residential and commercial propgalues. Despite Flint having
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switched back to its prior water source, pipes appliances in residents’ homes
and local commercial properties remain corroded @aminated with lead and
Legionella.

17. The Engineering Defendants were professionallyigegt in failing
to properly evaluate Flint's water system and iblly declaring its water safe
and potable. The Engineering Defendants failedotedact a root cause analysis,
which would have revealed that the pipes were domgp and causing lead and
Legionella to enter the resident’s homes. The Eewjing Defendants also failed
to mention that the addition of a corrosion intobivas necessary to prevent these
serious and well-known health issues, and mandiwedisage of highly acidic
ferric chloride.

18. The profound and enduring injuries alleged in tisster Complaint
were proximately caused by the Engineering Defetsdan

JURISDICTION

19. This is a civil action brought pursuant to 42 U.S81983 seeking
injunctive and declaratory relief together with matary damages against
Defendants for violations of the Thirteenth and f@enth Amendments of the
United States Constitution, and Title VI of the ICRights Act of 1964, 42 U.S.C.

2000d,et seq
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20. This Court has jurisdiction over Plaintiffs’ 42 UGS § 1983 claims
pursuant to 28 U.S.C. § 1331, as those claims ander the Constitution and laws
of the United States; and 28 U.S.C. § 2201, theldbatory Judgment Act and
supplemental jurisdiction over the remaining claimssuant to 28 U.S.C. § 1367
because they are so related to claims in this raatithin the Court’s original
jurisdiction that they form part of the same caseamtroversy under Article Il of
the United States.

21. This particular action does not present novel ongex issues of State
law that predominate over claims for which this @as original jurisdiction.

22. There are no compelling reasons for declining spphtal
jurisdiction over those of Plaintiffs’ claims thdb not arise under 42 U.S.C. §
1983.

23. All Defendants reside in this district within theeaming of 28 U.S.C. §
1391(c). This Court has personal jurisdiction owdr Defendants because a
Michigan state court would have personal jurisdictunder MCL 600.701 and
MCL 600.705.

24. Venue Iin this District is appropriate pursuant t8 P.S.C. §

1391(b)(1) and (2).
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25. Mich. Comp. Laws 600.6440 exempt actions againateShgencies
from the jurisdiction of the Michigan Court of Qtas where the claimant has an
adequate remedy in the federal courts.

PARTIES

26. Plaintiffs have at all times relevant been residasitFlint, Michigan
and citizens of the State of Michigan who have exeffl personal injuries as a
result of exposure to the City of Flint's drinkinvgater, and/or property owners
who have had property located in Flint damaged feposure to the City of
Flint's drinking water, and/or have suffered or toue to suffer economic harm
caused by the City of Flint's drinking water.

27. As a result of Defendants’ actions, Plaintiffs haswdfered injuries
including but not necessarily limited to: variowsatih problems (including without
limitation hair loss, skin rashes, digestive angeotorgan problems), physical pain
and suffering, mental anguish, fright and shocgalbllity, denial of social pleasures
and enjoyments, embarrassment, humiliation andification, medical expenses,
wage loss, brain and/or developmental injuries l{ohag without limitation
cognitive deficits, lost earning capacity and aggtien of pre-existing conditions),
contract damages and property damages (includingnbulimited to damaged

plumbing and lost real property value).
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28. All individual Defendants are sued in their indivad and/or official
capacities, as indicated below.

Governmental Defendants

29. Defendant Richard Snyder is the Governor of théeSth Michigan
(“Governor”) and is vested with executive powerguant to Art. V, Section 1 of
the Michigan Constitution. The Governor is respblesifor the management of
state government for the health and welfare dafittsens and residents and is sued
by Plaintiffs in both his individual capacity foompensation for the Plaintiffs,
insofar as his deliberate conduct constituted ans@band/or misuse of his
authority, and, in his official capacity, for prespive equitable relief to correct the
harm caused and prolonged by state governmentoapevent future injury. The
Governor is sued in his individual capacity for thgiries he caused to Plaintiffs
resulting from his deliberately indifferent deptiee of Plaintiffs’ constitutional
and civil rights.

30. The City of Flint (“Flint” or “the City”) is a Micligan municipal
Corporation located in Genesee County, Michigargighorized by the laws of the
State of Michigan that operates the Departmenubli® Works and provides water
to its residents and property owners as part aegponsibilities and services. Flint
Is a Defendant because, despite the protests ofrder of elected and appointed
officials within the organization, the municipal rporation itself, through its

10
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policies, customs and practices deliberately ccgatereased and prolonged the
public health crisis at issue in this case andippated in the concealment of the
harm it caused Plaintiffs. Flint is also sued beeait deprived Plaintiffs of their
civil and constitutional rights by violating Plaiifé’ rights to full and equal
enjoyment of public services as guaranteed un@cELCRA.

31. Defendant Daniel Wyant (“Wyant”) was Director of digan
Department of Environmental Quality (“MDEQ”) and ssied by Plaintiffs in his
individual capacity because he participated in thexisions that deliberately
created, increased and prolonged the public healsis at issue in this case and
participated in the concealment of the harm.

32. Defendant Andrew Dillon (“Dillon”) was Treasurerrfthe State of
Michigan and is sued by Plaintiffs in his individleapacity because along with the
Governor, Jeff Wright, Dayne Walling, and Edward rigy caused harm to
Plaintiffs when they developed an interim watenagl plan in June 2013, which
favored the predominately white Genesee County maders and discriminated
against the water users in Flint, a predominanflycAn American community.

33. Nick Lyon (“Lyon”) was Director of the Michigan Deptment of
Health and Human Services (“MDHSS”) and is suedPlamtiffs in his individual

capacity because he participated in the decisltsdeliberately created, increased
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and prolonged the public health crisis at issuéhis case and participated in the
concealment of the harm his department causedtiffmin

34. Defendant Adam Rosenthal (“Rosenthal”’) was a Waerality
Analyst assigned to the Lansing District Officetloé MDEQ. Rosenthal is sued in
his individual capacity because, as Water Qualimyalst for MDEQ, he approved
and participated in, the decisions that delibeyatetated, increased and prolonged
the public health crisis at issue in this case paudicipated in the concealment of
the harm his department caused Plaintiffs.

35. Liane Shekter-Smith (“Smith”) was Chief of the @#i of Drinking
Water and Municipal Assistance for MDEQ, holdingttposition until October 19,
2015 when she was removed from her position. Smaitbued in her individual
capacity because during her term as Chief of Dngkiwater for MDEQ, she
approved and participated in the decisions thabeleltely created, increased, and
prolonged the public health crisis at issue in ttése and participated in the
concealment of the harm her department causedtifin

36. Defendant Stephen Busch (“Busch”) was District $uper assigned
to the Lansing District Office of the MDEQ. Busch sued in his individual
capacity because, as District Office SupervisoMaIEQ, he deliberately created,
increased and prolonged the public health crisissaie in this case and participated
in the concealment of the harm his department chBkentiffs.

12
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37. Defendant Patrick Cook (“Cook”) was, at all relevéimes, a Water
Treatment Specialist assigned to the Lansing Comtgnidrinking Water Unit of
the MDEQ. Cook is sued in his individual capacigcause, as Water Treatment
Specialist District of MDEQ, he approved of, anckrétby participated in, the
decisions that deliberately created, increasedpaoldnged the public health crisis
at issue in this case and participated in the anunt of the harm his department
caused Plaintiffs.

38. Defendant Michael Prysby (“Prysby”) was an Enginassigned to
District 11 (Genesee County) of the MDEQ. Prysbysiged in his individual
capacity because, as Engineer assigned to Di&ttidhe approved of, and thereby
participated in, the decisions that deliberateBated, increased and prolonged the
public health crisis at issue in this case and@pated in the concealment of harm
his department caused Plaintiffs.

39. Defendant Bradley Wurfel (“Wurfel’) was the Directoof
Communications for MDEQ. Wurfel is sued in his widual capacity because, as
Director of Communications for MDEQ, he was resplolesfor the deliberately
misleading and inaccurate communications that aszé and prolonged the public
health crisis at issue in this case and for mafalge statements and providing false

assurances which caused harm to Plaintiffs.
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40. Defendant Jeffrey Wright (“Wright”) has been then@see County
Drain Commissioner since 2001. Wright is sued sihdividual capacity because,
as the Genesee Country Drain Commissioner, he gedspith other Defendants
to deprive Plaintiffs of their civil and constitatial rights and participated in and/or
aided and abetted others to violate Plaintiffshtggto full and equal enjoyment of
public services as guaranteed under the ELCRA lamdttjual Protection Clause of
the Fourteenth Amendment, as well as the Thirte@mtiendment of the United
States Constitution.

41. Defendant Darnell Earley (“Earley”) was the EmergeManager of
the City of Flint appointed by the Governor on NioNeer 1, 2013 and served in this
capacity until January 12, 2015. Earley is suetisnindividual capacity because,
during his term as Emergency Manager of Flint, dbdrately created, increased
and prolonged the public health crisis at issuéhis case and participated in the
concealment of the harm he caused Plaintiffs. Fadealso sued because he
conspired with other Defendants to deprive Pldmtibf their civil and
constitutional rights and participated in and/ateal and abetted others to violate
Plaintiffs’ rights to full and equal enjoyment afilgic services as guaranteed under
the ELCRA and the Equal Protection Clause of thertéenth Amendment, as well
as the Thirteenth Amendment of the United Statessttation. Additionally, as
Emergency Manager, he was a policymaker for Defen@ay of Flint within the

14
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meaning ofMonell, and as such his actions constituted customsgiesliand/or
practices of Defendant City of Flint.

42. Earley violated clearly established constitutionghts of Plaintiffs,
including but not limited to the rights to bodilgtegrity and to be free from state
created danger. Earley’s actions constitute gregigence, as he had a substantial
lack of concern and/or willful disregard for whetlaa injury resulted to Plaintiffs.

43. Defendant Gerald Ambrose (“Ambrose”) was the Emecgévianager
of the City of Flint appointed by the Governor andary 13, 2015 and served in
this capacity until April 28, 2015. Ambrose is sumdhis individual capacity
because, during his term as Emergency Managernrdf ke deliberately increased
and prolonged the public health crisis at issuéhis case and participated in the
concealment of the harm he caused Plaintiffs. Agdbns also sued because he
conspired with other Defendants to deprive Pldmtibf their civil and
constitutional rights and participated in and/ateal and abetted others to violate
Plaintiffs’ rights to full and equal enjoyment afifdic services as guaranteed under
the ELCRA and the Equal Protection Clause of thertéenth Amendment, as well
as the Thirteenth Amendment of the United Statess@ation. Additionally, as
Emergency Manager, he was a policymaker for Defen@ay of Flint within the
meaning ofMonell, and as such, his actions constituted customs;ig®land/or
practices of Defendant City of Flint.

15
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44. Defendant Dayne Walling (“Walling”) was Mayor of il from
August 4, 2009 until November 9, 2015 when he waseated by Karen Weaver.
Walling is sued in both his individual and officiehpacities. He is individually
liable insofar as he personally approved of, aneretby participated in, the
decisions that deliberately created, increasedpaoidnged the public health crisis
at issue in this case and participated in the anent of the harm he caused
Plaintiffs. Walling is also sued because he comesbwith other Defendants to
deprive Plaintiffs of their civil and constitutiodnaghts and participated in and/or
aided and abetted others to violate Plaintiffshtggto full and equal enjoyment of
public services as guaranteed under the ELCRAlaadEgual Protection Clause of
the Fourteenth Amendment, as well as the Thirte&mtendment of the United
States Constitution. Additionally, as Mayor, he veapolicymaker for Defendant
City of Flint within the meaning oMonell, and as such, his actions constituted
customs, policies and/or practices of Defendant @fit=lint.

45. The actions of lower level City employees, not ndras defendants
herein, in delivering residents unsafe water weretrained by policies not of their
own making. Flint's water treatment employees weaslequately trained, in light
of the duties assigned to them the need for ma@iaitig was obvious, and the
inadequacy was so likely to result in the violatadrconstitutional rights that Flint’s

policy makers can reasonably said to have beehatately indifferent to the need
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for additional training. The City is liable becaudkrough its policy makers, it
violated the constitutional rights of Plaintiffeciuding but not limited to the rights
to bodily integrity and to be free from state cesgbtlanger.

46. Defendant Howard Croft (“Croft”) was, at all relexaimes, Flint's
Department of Public Works Director acting withimetscope of his employment
and/or authority under color of law. He is suedelrein his individual and official
capacities. At all relevant times Croft knew thag tCity’s water treatment plant
was unprepared to adequately provide safe drinkiatgr to Flint's residents. He
nonetheless caused and allowed unsafe water telivereéd to Flint’s residents and
did not disclose that Flint's water was unsafe.

47. Defendant Croft also made numerous false statenadoist the safety
and quality of Flint's water that he knew to berust Defendant Croft violated
clearly established constitutional rights of Pldist including but not limited to the
rights to bodily integrity and to be free from stateated danger. Defendant Croft’s
actions further constitute gross negligence, akdtea substantial lack of concern
and/or willful disregard for whether an injury résd to Plaintiffs.

48. Defendant Michael Glasgow (“Glasgow”) was, at alervant times, a
water treatment plant operator for the City of Flating within the scope of his
employment and/or authority under color of law.iBlsued herein in his individual
and official capacities. Glasgow knew that the Gityater treatment plant was

17
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unprepared to adequately provide safe drinking wadeFlint's residents. He
nonetheless allowed unsafe water to be deliverdditm's residents and did not
disclose that Flint's water was unsafe. Defendamas@ow violated clearly
established constitutional rights of Plaintiffs¢luding but not limited to the rights
to bodily integrity and to be free from state ceshtlanger. Defendant Glasgow’s
actions further constitute gross negligence, akdtea substantial lack of concern
and/or willful disregard for whether an injury résd to Plaintiffs.

49. Defendant Daugherty Johnson (“Johnson”) was thelitiesi
Administrator for the City of Flint. Johnson is suén his individual capacity
because, as Utilities Administrator, he approvedaotl thereby participated in, the
decisions that deliberately created, increasedpaoidnged the public health crisis
at issue in this case and participated in the anwnt of the harm he caused
Plaintiffs.

50. At all relevant times hereto, the conduct of Defamtd Walling, Croft,
Glasgow and Johnson was pursuant to the custorlisiepoand/or practices of
Defendant City of Flint.

51. [Intentionally left blank]

52. [Intentionally left blank]

53. [Intentionally left blank]

Engineering Defendants

18
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54. Defendant Lockwood, Andrews and Newnam, P.C. (“LRE") is a
Michigan professional corporation with its prindigdace of business located at
1311 South Linden Road, Suite B, Flint, GeneseenGpwichigan 48532. In
2008, LAN PC was incorporated by Lockwood, Andrearsd Newnam, Inc.,
(“LAN Inc.”) after it was retained to conduct stediand reports of a new water
supply that was being developed for Flint, Gené3Seenty. At this Flint location,
LAN PC held itself out to the world as a Leo A. palompany (“LAD”).

55. Defendant LAN Inc. is a Texas corporation withptecipal place of
business in Houston, Texas. At all relevant tinkg8\ Inc. conducted business in
Genesee County, Michigan through LAN PC. Per itbsite, LAN Inc.’s Michigan
office is located at 1311 South Linden Road, SBit&lint, Michigan 48532. LAN
Inc. holds itself out as a full-service consultiivgn offering planning, engineering
and program management services, including ciyiastructure engineering and
municipal water treatment and design.

56. Defendant LAD is a Nebraska corporation with itsypipal place of
business in Omaha, Nebraska. Per its website, LA[3}ervices are extended
through [LAN Inc.].” LAD’s own website reveals that advertises itself to the
world as having “experience, creativity and techhiexperience ... in every
service we offer[,]” which includes “[p]lanning, cnitecture, engineeringand
interior design, and program management [] delddrg multidisciplinary teams
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hand-picked to provide the precise combination xqfegtise required for project

success.” Additionally, LAD, “[a]s a multi-disciplary firm, engineering is an

integral part ofour processfrom the beginning of each proje€ur engineers

work closely with planners, architects and intert@signers ... Our _in-house

engineers also provide services for engineering projects epahdent of
architectural design services.”

57. The corporate structure of LAD and LAN Inc. is sulkht LAD exerts
nearly unfettered control over its subsidiary. Thep executives between
Defendants are identical — Leo A. Daly, Ill senassChairman and CEO of both
LAD and LAN, and Dennis W. Petersen is the Pregidéioth. Three of LAN’s
seven directors are high ranking LAD executivesluding Mr. Daly, Mr. Petersen
and James B. Brader, the CFO of LAD. While LAN does appear to retain a
CFO, LAD’s CFO is one of LAN’s seven board membé&ds information and
belief, Mr. Brader serves as thae facto CFO of LAN and controls LAN’s
finances. LAD and LAN Inc. share offices in HoustAN’s principal place of
business), Los Angeles and Miami.

58. Defendants LAN PC, LAN Inc. and LAD (collectivelyhe “LAN
Defendants”) are defendants in this action basedheir collective failure to
properly place the Flint Water Plant into operatasing the Flint River as a

primary source, specifically neglecting to ensure viability of the water source
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for use by the public, and failing to insist upondaimplement the necessary
safeguards through the plant to allow the watebeosafely consumed by the
public, and failure to report the dangers assodiatigh not installing proper anti-

corrosive treatment when using the Flint River agrianary source of drinking

water.

59. The LAN Defendants maintain an office in Flint, @see County,
Michigan; they regularly conduct business in FliGenesee County, Michigan;
and they have committed a tort in Flint, GeneseanBo Michigan, which are
among the basis for personal jurisdiction under MBDD.705.

60. Defendant Rowe Professional Services Company (“Rovue a
Michigan corporation with its principal place ofdmess in Flint Michigan. Per its
website, Rowe “has grown to be a leading professiconsulting firm, driving
infrastructure and development projects for our ligulprivate, governmental,
tribal, and not-for-profit client.” Its servicesdlde civil engineering, surveying,
aerial photography and mapping, landscape archrectplanning, and land
development.

61. Defendant Veolia LLC is a Delaware Limited Liakjyli€ompany with
its principal place of business at 200 East Rard@lpve, Suite 7900, Chicago,

lllinois 60601.
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62. Defendant Veolia Inc. is a Delaware Limited LialyilCompany with
its principal place of business at 200 East Rard&lpve, Suite 7900, Chicago,
lllinois 60601.

63. Defendant Veolia Water is a Delaware Limited LiapilCompany
with its principal place of business at 101 WestsWagton Street, Suite 1400
East, Indianapolis, Indiana 46204.

64. Veolia LLC, Veolia Inc. and Veolia Water design gmabvide water
solutions for communities and industries acrosstiNé&merica under the banner
“Veolia North America.”

65. Defendant Veolia S.A. is a French transnationapomation with its
principal place of business at 36-38 Avenue Klel#éd,16, Paris, France. Veolia
S.A. provides its services through, and thus derivge revenues from, its four
global divisions — water management, waste managempablic transport and
energy services. The divisions provide its servae®ss the globe, and in North
America, those services are provided under theeafentioned moniker “Veolia
North America.”

66. In or around 2005, Veolia S.A. united these fourbgl divisions
under a single umbrella, and since then, has heldteelf and all other Veolia

entities to the world simply as one “Veolia.” Indeé/eolia S.A. adopted this
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simple “Veolia” branding across all of its businesswhich is evidenced on its
website and press releases.

67. The four global divisions are composed of the gliages and other
businesses owned and otherwise controlled by V&hAa

68. Veolia S.A. and its divisions also underwent artegtiring beginning
around 2011. As described by Veolia S.A. Chair @D Antoine Frerot, “[o]ur
new organization is based on some simple principlgserating as an integrated

company, establishing a single Veolia in _each countrsetting up regional

management teams and strengthening corporate nmaeagdunctions.” Veolia
2013 Annual and Sustainability Report at 10 (emphaslded), available at
http://www.veolia.com/en/2013-activity-and-sustdiiigy-report. Stated
differently, “[tlhe new Veolia is one Veoliald. at 14.

69. As aresult, the corporate structure of Veolia S\&olia LLC, Veolia
Inc. and Veolia Water (collectively, the “Veolia f@adants”) is such that Veolia
S.A. exerts nearly unfettered control over therent/eolia empire. The Veolia
Defendants hold themselves out to the world asglesientity, examples of which
are numerous and readily observed in the publicasiom

70. For example, the Veolia website makes no effordistinguish or

advertise any distinct legal entities, instead gnog them together and collectively
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presenting themselves to the world as “Veolia.” WH&eolia” advertises the
number of its employees and reports its annualeeit does so collectively.

71. Upon information and belief, the Veolia Defendaauts controlled by
the same top executives, and revenues are commiagtereported as one.

72. As such, the Veolia Defendants disregard corpdaatealities and do
not adequately or separately capitalize each aof tespective businesses.

73. The Veolia Defendants collectively maintain severdfices in
Michigan, including Westland, Livonia and Grand Risp regularly conduct
business in Michigan; and have committed torts ioHigan, which are bases for
personal jurisdiction in this Court pursuant to ME6K00.715.

74. The Veolia Defendants are parties to this actisetdaipon providing
professionally negligent engineering services inewwing Flint's water system and
declaring the water safe to drink.

75. The Veolia Defendants have abused the corporat@ fior avoid
liability in this matter. Indeed, while it appeaveolia Water may have executed
the subject contract with the City of Flint, the oila Defendants, together, as
indistinguishable entities, performed services anesented their conclusions as
“Veolia.” At all relevant times, the Veolia Defenuta have represented to the
world that they are not distinct legal entitiest kather one and the same.

76. The Veolia and LAN Defendants are parties to tlusoa because,
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among other reasons, they were professionally geafliin failing to conduct a
root cause analysis which would have revealedtti@pipes were corroding and
causing lead and Legionella to enter the residdmisies, failing to advise the City
that they were out of compliance with the Safe King Water Act’'s Lead and

Copper Rule, failing to advise the City that theliidn of a corrosion inhibitor

was necessary to prevent lead poisoning and Legimas Disease, and advising
the City to use or even increase the dosage ofyhagidic ferric chloride.

STATEMENT OF FACTS

77. From 1964 to 2014, Flint water users received thaiter from Lake
Huron via the Detroit Water and Sewerage Departrf®&WSD”). During this 50
year span, the Flint water users enjoyed safencligash water in their homes,
businesses, schools, hospitals and other plaqagbdit services.

l. Relevant Facts — Governmental Defendants

78. Motivated principally by the actions, political gsare and efforts of
Genesee County Drain Commissioner Jeffrey Wrigh£d09, the communities of
Flint, Genesee County, Sanilac County, Lapeer Goantdl City of Lapeer, formed
the Karegnondi Water Authority (“KWA”) to exploréae¢ development of a water
delivery system which would draw water from Lakerétuand serve as an alter-
native to water delivered by the DWSD.

79. Wright, in testimony to the Michigan DepartmentQ¥il Rights, said
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that he was motivated to develop an alternativeewaburce for the County
because, in his opinion and in the opinion of athédre DWSD operation was “the
poster child for Detroit corruption.”

80. The projected construction cost of building the KWAter system
was approximately $300 million based on the sal@Comillion gallons per day.

81. Flint’'s share of this cost was about $85 milliomeTGCDC promised
to buy 42 million gallons per day of water from KWakd ultimately Flint agreed
to buy 18 million gallons per day with the GCDC rgeiresponsible for 65.8 % of
the debt service and Flint responsible for 34.2%nefdebt service.

82. To supply Lake Huron water to its contracting mersb¢he KWA
would be required to construct a lake water int&&miles of pipe from the intake
plant to Flint and 2 pump stations. The intake litgcivas financed from a $35
million bond sale consummated in October of 2018e KWA is authorized to
draw up to 85 million gallons per day from Lake Bioir

83. Unlike the finished water from DWSD, the water te thelivered to
Flint through the KWA system would be raw, requyriconsiderable treatment at
the Flint WTP.

84. In 2011, Flint officials commissioned a study tdedenine if the Flint
River could be safely used by the city as the pnynsaurce of drinking water. The

“Analysis of the Flint River as a Permanent Supfay the City of Flint, July
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2011” (*2011 Report”), prepared by Rowe and LAN toaned against the use of
the Flint River water and the dormant Flint WTP,iebhwould cost millions of
dollars to upgrade.

85. Use of the Flint River as a primary drinking souwas rejected in
2011.

86. In August 2012, the Governor appointed Edward Kuaz Flint's
Emergency Manager. Kurtz, who had the authoritglibgate Flint to the KWA,
was allied with Wright in presenting arguments &pproval to state Treasurer
Andy Dillon (“Dillon”) and Governor Snyder. Oppogi'Wright and Kurtz was the
DWSD which had a strong financial interest in maiming Flint and the GCDC as
customers.

87. In November of 2012, Kurtz wrote to State of MidmgTreasurer
Andy Dillon suggesting that Flint join the KWA dt@ projected cost savings over
DWSD. This was pursuant to the Emergency Manageésdate to cut costs, and
consistent with political pressure from GeneseenBolrain Commissioner Jeff
Wright, who had encouraged the formation of the KiW&2009

88. Throughout 2012, DWSD presented to Kurtz, WrightloR, Walling
and the Governor compelling arguments, based on ermm studies,
demonstrating that from a cost and water religb#itandpoint, Flint needed to

reject Wright's pressure to join KWA and contineeréceive water from DWSD.
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Most, if not all, discourse about Flint joining KW#ér continuing with DWSD
included Wright, who consistently raised argumeddsigned to persuade Kurtz,
Dillon and the Governor that the DWSD cost stuaiese wrong.

89. In late 2012, Dillon, reacting to Wright’s conteorti that the DWSD
cost studies were wrong, requested the indeperategibeering firm of Tucker,
Young, Jackson and Tull (*“TYJT") to assess whetheiuld be cost-effective for
Flint to switch from water supplied by DWSD andndhe KWA water delivery
system.

90. In February 2013, TYJT concluded that it would beren cost-
effective for Flint on both a short term and loegrt basis to continue to be
supplied with water from DWSD.

91. In an email from Treasurer Dillon to Governor Snydated March
17, 2013, Dillon noted that the KWA representativesre misrepresenting the
benefits of the deal and that the “(r)eport thaot is that Flint should stay w
DWSD.”

92. On March 26, 2013, in preparation for a conferenal between
MDEQ and the Department of Treasury personnel,fate@Busch emailed MDEQ
Director Dan Wyant, deputy director Jim Sygo, LigBkekter-Smith, and other
MDEQ officials raising concerns about using thenERiver as the City’'s water
source. Specifically, he noted that continuousafddint River water to supply the
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City of Flint would “[p]Jose an increased microbr&k to public health[;]” “[p]ose
an increased risk of disinfection by-product (cangen) exposure[;]” “[t]rigger
additional regulatory requirements under the Miahigafe Drinking Water Act . .
.;7 and “[r]equire significant enhancements taatreent at the Flint WTP, beyond
those identified in the TYJT report . . . .” Bustthther explained that using the
Flint River would impose substantial costs and adgs to the Flint Water
Treatment Plant due to the need to provide softgniimitations on disposal
options for lime sludge, increased ozone capaaity, additional backup power.

93. Likewise, on March 26, 2013, Busch sent an emaWi@nt, copying
Shekter-Smith, discussing the risks associated wdimg the Flint River as a
drinking water source for the City of Flint. IndeeBlusch stated that the use of
Flint River water would pose increased health riskshe public, including a
microbial risk, an increased risk of disinfectiopfiroduct [trihalomethanes often
referred to as “Total Trihalomethanes” or “TTHM"km@osure, the triggering of
additional regulatory requirements, and significapgrades to the Flint Water
Treatment Plant.

94. During this time, Flint continued to negotiate wilBWSD to
determine whether participation in the KWA or puasimg water from DWSD
provided greater financial benefits for the Citytie short and long term. On April
16, 2013, DWSD presented Flint/Genesee County aviloposal that purported to
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save Flint/Genesee 50% immediately and 20% compsve&WA over the
following 30 years. Regardless, Flint rejected DW&SaEffer. In response, Dennis
Muchmore, Governor Snyder's then chief of staff emkk“if the last DWSD
proposal saves so much money, why are we movingdahgth KWA? | take it
that Flint doesn’'t trust them and is just fed up@e® Kurtz have his head on
straight here?” In response, Andy Dillon repliedhat is the $64,000 question.
DEQ is firm that KWA is better. Are they an honbsbker?” (emphasis added).
Unfortunately, that question was soon to be ansiver¢he negative when MDEQ
played a key role in helping Flint obtain a frawehtl ACO.

95. On March 27, 2013, MDEQ officials, sensing that tgunWright,
Walling and Dillon were pushing the Governor to mgwe Flint joining the KWA,
acknowledged that the decision to switch the wsterrce for Flint was not based
on a scientific assessment of the suitability efEint River water.

96. On March 28, 2013, in an email from Dillon to Gaver Rick
Snyder, with copies to numerous other Treasuryciaf8 and Wyant, Dillon

recommended that he authorize KWA going forwareénethough the independent

! The March 2016 Flint Water Advisory Task Force dfiReport (“Task Force

Report”) is attached as Exhibit A and the Task Eofemeline is attached as
Exhibit B. Sygo/MDEQ e-mails with Busch re: Flinivier water source switch.

“As you might guess we are in a situation with Egesricy Financial Managers so
it's entirely possible that they will be making t&ons relative to cost.” Exhibit B,

Task Force Timeline at 4.
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firm he hired to perform a cost evaluation saigisig. with DWSD made the most
economic sense. Dillon wrote the Governor, explayjrthat, “based upon today’s
presentations to the DEQ by the City of Flint, K\lad the engineering firm
(Tucker Young) Treasury hired to vet the optiong@asvhether Flint should stay
with DWSD or join KWA, | am recommending we supptiie City of Flint's
decision to join KWA. The City’s Emergency Managktayor, and City Council
all support this decision. Dan Wyant likewise cascand will confirm via email.”

97. By the spring of 2013, Wright had secured 30-y@anmitments from
KWA member communities—except for Flint—to purchas#lions of gallons of
water. These commitments were necessary in ordseltds280 million worth of
bonds to finance the project.

98. In what became known in the media as “Michigan’st&/anar,”
Wright, in March and April of 2013, turned his aten to securing Flint's
commitment to purchase millions of gallons of wdtem the KWA.

99. Without Flint’s participation in the KWA project, ight knew that it
was doubtful that the KWA would be able to finatice project through the sale of
$280 million worth of bonds.

100. It was anticipated that if the financing for the K\Wproject was
secured by April of 2014, the project could be ctatgul by the end of 2016.

101. In order to “win the war,” Wright took on the rades Flint's surrogate.
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For example, after the TYJT report recommended lieahot authorize Flint EM
Kurtz to sign up with KWA because staying with DW3Ias a better deal for the
people of Flint, Wright aggressively argued Flintase in communicating with
Dillon and in the media.

102. All state and local officials involved in the deaois-making process
knew that if Flint stayed with the DWSD as its smupf drinking water, the Flint
Water Treatment Plant (“FWTP” or “WTP”) would noave to be upgraded. On
the other hand, they all knew that if Flint wentiwkKWA, the Flint WTP would
have to be upgraded to treat the raw water commorg £ake Huron.

103. Governor Snyder was personally involved in the sleoial process
which led to the transition from DWSD to the KWAdeed, because both the City
of Flint and the City of Detroit were under Staté Michigan emergency
management at the time, Snyder was briefed on tepam both Flint's and
Detroit’s emergency managers and issued directmt®th managers as it related
to the transition.

104. On April 4, 2013, Governor Snyder's Chief of Stdffennis
Muchmore emailed Governor Snyder and stated thags “fou know, the Flint
people have requested Dillon’s ok to break awaynfrine DWSD.” Snyder
instructed Muchmore, Dillon, Detroit's Emergency hdger Kevin Orr, DWSD
personnel, and Flint Emergency Manager Ed Kurtztpire DWSD to submit an
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additional offer to continue as Flint's water prder before allowing Dillon to
authorize the transition away from DWSD.

105. Later in April, DWSD submitted a final proposal tBlint's
Emergency Manager Ed Kurtz and the proposal, @etabbackground, and
financial information were all forwarded to Governnyder by his Executive
Director, Allison Scott, with an email stating “lk® like they were following your
instructions.”

106. Shortly thereafter, Brom Stiblitz, a Senior Poligdvisor in the
Michigan Department of Treasury emailed Snyder’sdtitive Director, Ms. Scott,
and informed her that Flint's Emergency ManagertKand Detroit's Emergency
Manager Orr had spoken and that “Flint will not equic the last offer from
DWSD.” Again, Ms. Scott forwarded the informatiom Governor Snyder in an
email dated April 29, 2013 and stated “(I)ooks likey adhered to the plan.”

107. Governor Snyder authorized Kurtz, through Departnadnlreasury
officials, to enter into a contractual relationshyth KWA for the purpose of
supplying water to Flint beginning in mid-year 20d162017.

108. Governor Snyder participated in discussions betw@snappointed
Emergency Manager of Flint, Kurtz, and his appankEmergency Manager of
Detroit, Kevin Orr. At the time the Governor autized his Emergency Manager
to contractually bind Flint to the KWA project, tli&overnor and State officials
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knew that the Flint River would be used as an intesource.

109. Governor Snyder knew at the time he authorizedsingch to the
Flint River that there was no agreed upon planaceto implement the necessary
remediation at the FWTP in order to use Flint Rweater as Flint's sole source of
water.

110. In June 2013, Dillon, Kurtz, Wright and Walling adeped an interim
plan (“Interim Plan”) to use the Flint River wateefore the KWA became opera-
tional. The Interim Plan would cover 2.5 years (AR5, 2014 until approximately
October 2016).

111. Dillon, Kurtz, Wright and Walling knew that in 201he Flint River
was professionally evaluated and rejected as &idgnsource and that upgrades
for the Flint WTP would cost millions.

112. A critical part of the of the interim water plan svio shift funds that
would have gone to DWSD to purchase finished wat¢he WTP upgrades which
would enable the WTP to treat the Flint River wadad then later treat the raw
Lake Huron water delivered when KWA became openaiio

113. When the Governor authorized the use of the FliméiRas an interim
source of water for Flint, he knew that in 2011 tise of the Flint River water as a
primary drinking source had been professionallylieatad and rejected as danger-

ous and unsafe.
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114. The Governor, in a timeline prepared by his officenfirmed that in
June 2013, he knew that Flint River water wouldubed as an interim source of
water?

115. In May 2013, Emergency Manager Kurtz announcedrdsggnation
effective July 2013. The Governor reappointed Maharown as Flint's Emer-
gency Manager.

116. In July of 2013, Governor Snyder reappointed MithAmwn as
Flint's Emergency Manager.

117. In September 2013, after Emergency Manager Browmgmed, Dar-
nell Earley was appointed by the Governor as Eiktnergency Manager.

118. As Emergency Manager, Earley was, by his own adamss
responsible for ensuring that the City of Flint wascompliance with state and
federal laws regarding safe drinking water. In teistimony to the United States
House Committee on Oversight and Government RefamnMarch 15, 2016, he
stated “the [e]mergency [m]anager obviously ispleson responsible for making
sure that those things get done, and I've alwagsyzted that.”

119. On March 14, 2014, Brian Larkin, then associateedor of the

Michigan Governor’s Office of Urban and Metropafiténitiatives, foretold of the

2 “City of Flint decides to use the Flint River asvater source, per Gov. Snyder
timeline.” Exhibit A, Task Force Report at 5.
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crisis in an email to several others in the govesnoffice stating, “The expedited
timeframe,” of switching Flint’'s water sources, less than ideal and could lead to
some big potential disasters down the road.”

120. Despite having been copied on an email alertingtthéhe potential
dangers of switching Flint 's water source nearear earlier, on March 20, 2014
Shekter-Smith played an integral role in ensurlmg the City of Flint received an
Administrative Consent Order that (i) required Etim make use of the Flint Water
Treatment Plant, (ii) attempted to prevent Flimnfrever returning to the DWSD
and (iii) mandated Flint to “undertake the KWA pigbimprovement project or
undertake other public improvement projects to iomet to use the Flint River,
such as additional Flint Water Treatment Plant jgubhprovements, source water
protection public improvements, and public improests to obtain a backup
water supply, in order to comply with Act 399.”

121. Michael Glasgow, the City of Flint's water treatmheplant’s
laboratory and water quality supervisor informed tMDEQ on April 17, 2014,
that the FWTP was not fit to begin operations amat tmanagement” was not
listening to him because “they seem to have them agenda.” Glasgow had told
Rosenthal the day before, in the same e-mail cHain, it looks as if we will be
starting the plant up tomorrow and are being pugbestart distributing water as
soon as possible . . . . | would like to make sueeare monitoring, reporting and
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meeting requirements before | give the OK to stigstributing water.” The next
day, Glasgow wrote Prysby and Busch of the MDEQ@t th . . | have people
above me making plans to distribute water ASAPasweluctant before, but after
looking at the monitoring schedule and our currstaffing, | do not anticipate
giving the OK to begin sending water out anytimersolf water is distributed
from this plant in the next couple of weeks, itlvaé against my direction. | need
time to adequately train additional staff and tdafe our monitoring plans before |
will feel we are ready. | will reiterate this to nmegement above me, but they seem
to have their own agenda.”

122. Johnson and Croft had the professional capacitypameer to require
Glasgow to undertake the switch to the Flint Riweter.

123. Glasgow later told State investigators that heiveckpressure from
superiors—particularly Defendants Johnson and Grtadtbegin the switch to the
Flint River.

124. On April 18, 2014, Joshua Spencer, who was resblen&r handling
public relations for the City of Flint, urged thétyCto issue a press release stating,
“The Tests are in. The Water is Good!;” “In an effto dispel myths and promote
the truth about the Flint River and its viability a residential water resource, there
have been numerous studies and tests conducted wmter by several different
independent organizations;” and “For nearly 10 gyéaike Glasgow has worked in
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the laboratory at the City of Flint Water Servicenfer. He has run countless tests
on our drinking water to ensure its safety for puhlse. Mike has not only
conducted tests on water provided to us by Detmnit,also on local water from
nearby rivers, lakes and streams including thet Rimer. When asked if over the
last decade of he has seen any abnormalities afrrsancern in the water, his
response was an emphatic, ‘No.” Johnson told Eiwdy as an MDEQ Official, he
was “comfortable releasing the ad.”

125. MDEQ’s Cook signed a permit in 2014 that was th& k@pproval
necessary for the use of the Flint Water TreatrRéantt.

126. On April 25, 2014, under the direction of EmergeiMgnager Earley
and State officials from MDEQ, Flint water userg&e receiving Flint River water
from their taps even though Glasgow warned thaWifi® was not ready.

127. Beginning in June 2013 and continuing through AgBl 2014, the
State created a dangerous public health crisithiousers of Flint tap water when
it, Kurtz and Earley ordered and set in motionuke of highly corrosive and toxic
Flint River water knowing that the WTP was not ngad

128. For at least a year prior thereto, the State krieat tising the Flint
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River water was dangerous and could cause seridili fealth issues.

129. In addition, recognizing that WTP could not processer for both
Flint and Genesee County, a group of people inolpdWright, Dillon, and
Walling decided that the people of Flint would neeets drinking water from the
Flint River and that the out-county residents wouatthtinue to receive water
directly from DWSD.

130. At the time that this decision was made, the Cowmtgt City water
systems were physically connected so that the WotiRddhave processed drinking
water from the Flint River and delivered to the @iyucustomers.

131. The City and County operated their water systenmlyo Wright was
in control of the County side of the jointly opesdtwater systems and Walling,
Kurtz, Ambrose, and Earley, together with the Goeerand Treasure Dillon
exercised control over the Flint side of the comedirwater systems during the
relevant time. Moreover, the two water systems wagerated for decades as a
unified system. Because the two systems were pdllysiconnected, the County
could have been the recipient of the Flint Rivetewautput from the WTP. And
because of the joint operation of the combined walstems, each of these

officials played a role in the decision to provitlee predominately African

* “January 23, 2013: Mike Prysby/MDEQ e-mails cojjea Liane Shekter Smith
and others about feasibility of Flint switchingtkee Flint River, highlighting water
guality concerns.” Exhibit A, Task Force Reporiét
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American Flint community with the high risk watercaprovide the predominately
white customers of the County with the safe watemfDWSD.

132. Wright had apparent contractual authority over thater supply
choices that were made in 2013 and 2014. Wright iApril 1, 2014 Official
Statement to prospective bond purchasers statgasmuch as the County
Agency has a valid contract with Flint for the slyppf water via DWSD, Flint is
contractually obligated to continue to purchaseewdtom DWSD in order to
supply water to the County Agency. This may be agdshed, notwithstanding
Flint utilizing the Flint River for a water sourcby Flint continuing to purchase
water from DWSD and directing the water to be tnaitted directly to the County
Agency by isolation valves currently installed e tFlint System.”

133. In the same Official Statement, Wright noted ttegt County entered
into contract negotiations with DWSD to secure waleectly from DWSD.
Wright noted that during the interim period DWSDdhegreed to supply water to
the County via Flint without a contract being iagz.

134. Despite Wright's statement, the 1973 water supplyt@act between
the City and County required the City to supplyndlimg water to the County
which met regulatory standards. The contract didrequire the City to sell to the
County DWSD water.

135. In his Official Statement, Wright points out thatnE negotiated an
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administrative consent order (“ACQO”) with MDEQ—dissed further below—
that permitted the temporary use of the Flint Rianed that the ACO required Flint
to upgrade the WTP and eventually become parteoKivA.

136. Wright believed the KWA project, as he envisionédwould not
materialize without Flint’'s participation. The HonRule debt limit prohibited
Flint’s participation in the bond sale unless améegency” could be created.

137. Wright, with the assistance of Emergency Mangeraldy and
Ambrose, created an “emergency” which required we&theart” ACO to be
developed.

138. The State of Michigan has alleged in criminal imchents that the
ACO process was a fraudulent scheme designed te favt into Wright's KWA
project and to permit the issuance of bonds to cdlmt's share of the debt
service.

139. According to the criminal indictment of Emergencyahhger’s
Darnell Early and Gerald Ambrose, they allegediytipgated in a process that
allowed the use of bonds to fund the constructibthe KWA pipeline despite
Flint's problem with its high debt level.

140. The City of Flint, with MDEQ approval, used an eptien to state
law by claiming the bonds were needed to fund amrgemcy cleanup of a
retention pond, when in fact the funds were intentte pay for Wright's KWA
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project.

141. During that time, Early and others actively worked/arious fashions
to discourage a return to using water producedhleyDetroit Water and Sewer
Department, required the use of Flint River waleotigh a Flint Water Treatment
Plant, that was deemed unready for service by akyaople involved with its
management, and to ensure the construction of WA K

142. As early as May 2014, the State knew that it hateeal created a
dangerous public health crisis, yet failed to takg remedial steps.

143. In June 2014, citizen complaints about contaminatatér continued
without the State doing anything to address theseptaints. Many Flint water
users reported that the water was making them ill.

144. On October 14, 2014, Flint’s public health emergewas a topic of
significant discussion in the Governor’s office.

145. By October 2014, the Governor and his staff knelw¥ell of the on-
going public health threat to the people of Flyd#t he did absolutely nothing to

assist the desperate people of Hint.

* The Governor's office received citizen complairsd was well aware of
numerous press stories about water quality problasnsarly as May 2014 and
continuing throughout 2015.” Id. at 36.

°> The Task Force Report was critical of the Govemfailure to answer the Flint
citizen calls for help in October 2014. “The sudges made by members of the
Governor’s executive staff in October 2014 to swiback to DWSD should have
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146. By October 2014, the threat of deadly Legionnaidesease was
adding to the public health safety criSis.

147. On October 13, 2014, the General Motors Corporadmmounced that
it would no longer use Flint River water in its riliplant. Despite this clear
evidence of serious and significant danger, north@Defendants took any action
to alter the course of the health criSis.

148. Governor Snyder’s senior executive staff was imaedy aware of
the ramifications of GM’s decision and the advdnsalth effects confronting the
citizenry of Flint. In an email written only the ylafter GM’s decision to withdraw
from Flint River-sourced water, Deputy Legal Coura®d Senior Policy Advisor
to the Governor Valerie Brader wrote:

Now we are getting comments about being lab ratthe media,
which are going to be exacerbated when it comesthait after the

resulted, at a minimum, in a full and comprehensexg@ew of the water situation
in Flint, similar to that which accompanied theleardecision to switch to KWA.
It was disregarded, however, because of cost ceratidns and repeated
assurances that the water was safe. The need tchskhack to DWSD became
even more apparent as water quality and safetydssontinued and lead issues
began to surface in 2015, notwithstanding reassesany MDEQ.” Id. at 38.

® “lOctober 2014] Genesee County Health Departmeititlily expresses concern
to Flint Water re: increased incidence of Legion&B and possible connection to
water supply.” Exhibit B, Task Force Timeline at 7.

"“GM announces it is switching from City of Flintater system to Flint Township
(Lake Huron) water for its Flint Engine Operatidasility until KWA connection

Is complete, citing corrosion concerns. Prysby/MDEGes Flint water chloride
levels are “easily within” public health guideline#&nnual revenue loss of
$400,000. Id. at 7.
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boil water order, there were chemicals in the wakat exceeded
health-based water quality standards. | think waukhask the EM to
consider coming back to the Detroit system in fullin part as an
interim solution to both the quality, and now theahcial, problems
that the current solution is causing.

149. Brader's email was addressed to Dennis Muchmoreyefdor
Snyder’s Chief of Staff, Michael Gadola, the Gowsis Legal Counsel and Jarrod
Agen, the Governor's Communications Director. Braddéso noted that she
intentionally did not distribute her email to ofts at MDEQ to keep the
communication secret and hidden under the Freeddmf@mation Act. But she
noted that she had been in touch with MDEQ offsctal brief Flint's Emergency
Manager “directly on the water quality issues.”

150. Richard Baird, Governor Snyder’'s “Transformation ridger” and
close confidant, who also received a copy of Bradamail, was then present for a
conference call with Earley during which Earleyestgd the idea of returning to
the Detroit Water & Sewer Department.

151. The following day, Governor Snyder’s Legal Coundethael Gadola
issued a more frank assessment of the health issgesiated with using the Flint
River as the drinking water source for the popatatof Flint calling its use
“‘downright scary.” Gadola advised that, “[tjhey siob try to get back on the
Detroit system as a stopgap ASAP before this thetg too far out of control.”

152. On October 17, 2014, Flint officials became awatrdéhe threat of
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Legionnaires disease resulting from the use oft River water. No action was
taken by Flint or Genesee County Health officfals.

153. On October 21, 2014, the MDHHS was notified of Health crisis
caused by the Flint River water. Again, no actiaswaker.

154. In January 2015, State officials met to discussahgoing threat to
public health posed by the Legionella bacterizhim Elint River watet® The pub-
lic health crisis was not addressed in any ser@magor non-frivolous way.

155. On January 13, 2015, Earley resigned his positisnEmergency
Manager and the Governor replaced him with Gerattbrose.

156. On January 21, 2105, State officials ordered watwlers to be
installed in State buildings operating in Flintatt officials were concerned that
this action, if it became widely known by the pablivould reveal their dishonesty

because they had been advising the residents mtf thhat it was safe to drink the

® “Genesee Co. Health Department (GCHD) represeetatiold conference call

with Glasgow and Wright/Flint DPW re: county’s cemgs about Legionellosis
outbreak and possible connection to city's watetesy. DPW “acknowledges that
the distribution system has areas of concern.atd.

% “Sysan Bohm/MDHHS e-mails GCHD officials re: StekBmith's concern that
Flint water would be publicly linked to Legionellesoutbreak in Flint.’ | told her
the Flint water was at this point just a hypothé&sid. at 7.

19 «“January 2015 (date unclear): Staff from Geneseany hospitals, MDHHS,
MDEQ and GCHD meet, and MDHHS Director Nick Lyorresits GCHD to
conduct and complete its evaluation of the causdbeoincreased Legionellosis
cases that had begun to occur in 2014.” Id. at 18.
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tap water and at the same time arranging for atemm water sources for the State
employees who were working in Flitt.

157. On January 27, 2015, Flint was placed on notic¢ tiha Genesee
County Health Department (“GCHD”) believed theresvean association between
the spike in Legionella disease reports and thetasfghe use of Flint River water.
Again, Defendants did nothing about the impendieglth catastroph®.

158. Nick Lyon, the director of the MDHHS, received nrédés on or
about January 28, 2015 from a departmental epidegigt showing an outbreak
of Legionnaires’ disease in Genesee County in 2014.

159. On January 29, 2015, State officials recognizetl tthea public health
crisis was caused by the corrosion of the entifeastructure of the Flint water

system. No action was taken to warn the publiheftealth crisis or to correct the

' “MDEQ staff (Prysby, Shekter Smith, Benzie, numermthers) communicate
via e-mail re: decision to provide water coolersFant’'s State Office building.

Some discussion re: how this decision will affebhtFresidents’ perceptions of
drinking water safety, and how the decision willdke it more difficult . . . for

ODWMA staff.” Id. at 8.

12 “EOIA request sent by GCHD environmental hygieriames Henry to Flint
DPW and Flint Mayor for information on water tre@m to support the county’s
investigation of Legionellosis cases.” Exhibit Aask Force Report at 18.
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harm caused by the State’s decision to switch f@WSD water to Flint River
water®

160. On January 29, 2015, Sue McCormick, the DirectoD@SD, of-
fered Ambrose an opportunity to purchase DWSD waterattractive rates.
DSWD's proposal included waiving the reconnectier.fThis offer was rejected
by Ambrose.

161. In January 2015, Flint home owner, LeeAnne Waltesadled the
United States Environmental Protection Agency (“EPAegarding water issues
that she was experiencing at her Flint home. Sfeermed the EPA that she and
her family members were becoming physically illifr@xposure to the Flint River
water coming from her tap.

162. By the end of January 2015, the Governor’s offi@s\iully aware of
the public health emergency caused by the riseegidnella bacteria found in the

Flint River and launched a cover-up of the pubbalth crisis-’

3 Sygo and Shekter Smith/MDEQneail re: Flint water quality problems. Shekter
Smith identifies the problem as corrosion acrossdistribution system rather than
a ‘premise plumbing’ issue.” Exhibit B, Task FofGeneline at 8.

1 “January 30, 2015: Brad Wurfe/lMDEQ e-mails Daveurkdy, Governor
Snyder’s deputy press secretary, re: Legionelingasaid he didn’t want MDEQ
Director Wyant “to say publicly that the water itinf is safe until we get the
results of some county health department trace basokk on 42 cases of
Legionellosis in Genesee County since last MayHiBix A, Task Force Report at
18.
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163. On February 1, 2015, the Governor was fully infodnod the health
crisis in Flint. Given the months of complaints rfrd-lint water users that the
water was discolored, foul smelling/tasting and mgkthem visibly sick, the
Governor knew that there was an imminent thre#ttiéopeople of Flint®

164. Yet, neither the Governor, nor State and local ipubfficials, took
corrective action.

165. On February 17, 2015, Flint water users stagedigdeimonstrations
demanding that Flint reconnect with DWSD. Once magaimbrose refused to re-
store Detroit water for Flint water users. Statd botal public officials falsely in-
sisted that the water was acceptable for use akdno action.

166. On February 26, 2015, Jennifer Crooks of the EPAtevan email to
MDEQ and EPA representatives. Crooks noted thatéfatomplained of “black
sediment in her water.” She noted that the irortarmmation was so high that the

testing instrumentation could not measur® it.

'> Briefing memo is prepared for Gov. Snyder on Fimtter situation, including
info on residents' complaints about water qualit§yayor Walling’s call for
assistance, and MDEQ ‘backgrounder’ downplayindthe&ks.” Wurfel: “It's not
like an imminent threat to public health.” ExhiBit Task Force Timeline at 9.

' Crooks said in her email: “But, because the imwvels were so high [Michael
Glasgow, Flint Utilities Administrator], suggestedsting for lead and copper.
wow!!! Did he find the LEAD! 104 ppb. She has 2ildnen under the age of 3.
..Big worries here. ..l think Lead is a good indilca that other contaminants are
also present in the tap water that obviously wese present in the compliance
samples taken at the plant. .We also talked aboutléan Rose from Michigan
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167. In a second email on February 26, 2015, Crookedtdtat Miguel
Del Toral (“Del Toral”) of the EPA is of the opimocthat the “black sediment” in
the Walters water was actually ledd.

168. On February 27, 2015, Stephen Busch advised Dell Tloat the City
was using corrosion control. This statement wasefahd Busch knew it was false
when he made this statement to the EPA.

169. Defendant Cook similarly misled the EPA regardihg hecessity of
using corrosion control in Flint after the switcthen he allegedly forwarded
information he knew to be false to the EPA in res@oto its inquiry.

170. Likewise, Defendant Johnson inhibited efforts byn€ssee County
Health Department (“GCHD”) to obtain informationaal Flint's water through
the Freedom of Information Act (“FOIA”). On Janua2y, 2015, James Henry,
Environmental Health Supervisor at the GCHD, selRO#A request to the City of

Flint requesting “testing locations and laboratoegults within the City of Flint

State being on the Flint Tech Advisory committe@uld want to dive further into
this. .she and her family are also exhibiting thghes when exposed to the water,
and her daughter’s hair is falling out in clumps.”

7 Crooks stated that “Miguel is wondering if Flirgt feeding Phosphates. Flint
must have Optimal Corrosion Control Treatment-iphbsphates? From a public
health perspective, can we assume that the high llezels in Mrs. Walters’
neighborhood are isolated to just her area? Othayemore widespread?”

18 “Busch/MDEQ responds to Del Toral/EPA saying ttnet City of Flint ‘Has an
Optimized Corrosion Control Program,” LeeAnne Wiat® house is ‘not part of
the City's established sample site pool' and tlsdemce has PVC plumbing.”
Exhibit B, Task Force Timeline at 10.
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public water system for Coliform, E-Coli, Hetergitoc Bacteria and
Trihalomethanes from January 1, 2010 to Januar®@X5. . . [and] a map or list
of locations, detailing dead ends, pooling, [ara Ipressure . . . areas.” A week
later, on February 5, 2015, Flint Utilities Admittegor Johnson responded that he
had not received Mr. Henry’s FOIA request but waolildfill [the] request as soon
as possible.” Despite Johnson’s assurances, byhv0t5, GCHD still had not
received the information they requested by FOIA.

171. On March 5, 2015, the Governor and officials in @®vernor’s office
realized that they had a massive public health gem&y whichprobably included
widespread lead poisoningn their hands and began discussing distributinggmwa
filters to Flint water users. These public offisialook no action to warn or
otherwise protect Plaintiffs, and continued to @aildrom them and the public the
true nature, extent and severity of the public theaiisis:®

172. By March 10, 2015, James Henry of the GCHD raismtterns that
he was being stonewalled by the State and City doessing public health
information about the Legionella outbreak in GeeeSeunty. The concealment of
the public health emergency by City and State iafific— Defendants herein — was

shocking and unconscionable.

19 “Officials in Governor's Office and MDEQ begin disssing providing water
filters to Flint citizens.d.
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173. As of March 10, 2015, the Defendants knew thatetkieeme public
health emergency involved lead poisoning, deadlgidella bacteria and a host
of other ailment$’

174. Indeed, Defendant Shekter-Smith acknowledged ashromcMarch
12, 2015 when, in connection with a FOIA requesinfrthe Genesee County
Health Department regarding the outbreak of ledlaneshe emailed MDEQ
employees Brad Wurfel, Jim Sygo, and Sarah Howas“ftv]hile the change in

source may have created water quality conditioas tould provide additional

20 “James Henry/GCHD e-mails Howard Croft/Flint DPRtysby/MDEQ, Mayor
Walling and others citing the city’s and statesklaf cooperation and failure to
respond to his requests for information ---- angaa. 2015 FOIA ---- to support
county's investigation of potential causes of Laglwsis outbreak in Flint. ‘This
Is rather glaring information and it needs to bekkd into now, prior to the
warmer summer months when Legionella is at its @@akwe are potentially faced
with a crisis.” Exhibit B, Task Force Timeline & The Task Force Report
highlights the government misconduct which prolahgjee danger created by the
State when it decided to use the highly corrosii® River water. The Task Force
stated in its report that&]s the Flint water crisis unfolded, certain statgencies’
perceived need to defend the original decisionwtiich to the Flint River and
resist a return to DWSD resulted in public relasoand communications efforts
that have, at times, been inappropriate. In theirgprand summer of 2015, for
example, this perceived need to defend a flawedsidacmanifested itself in
attempts by MDEQ and MDHHS to discredit accuratirmation on lead in
drinking water and elevated blood lead levels pded by outside experts. Citizen
concerns were at times derided and dismissed, ite € the fact that various
members of the Governor’s staff had expressed—amnd @xpressing—concerns
about the water situation in Flint at the same timeln any event, the facts in
this case point to the reality that state governmeas the entity in charge of
Flint decision-making, failed to protect the healtlof the city’s residents.
Emphasis added. Exhibit A., Task Force Report ad87
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organic nutrient source to support legionella glgwhere is no evidence or
confirmation of legionella coming directly from thWater Treatment Plant or in
the community water supply distribution systemhag time” (emphasis added).
175. Despite acknowledging internally that the switcluldohave caused
the legionella outbreak, the very next day, on Mat8, 2015, Shekter-Smith
approved and praised Stephen Busch on his ondpsmee to the Genesee County

Health Department wherein Defendant Busch statedng other things, that:

» ‘“conclusions that legionella is coming from the |icibvater system
without the presentations of any substantiatingl@wte from your

epidemiologic investigations appears prematurepaejlidice toward
that end;

* “[i]t is highly unlikely that legionella would berpsent in treated
water coming from the City of Flint water treatmgnén given the
treatment plant’'s use of ozone along with comptet@atment and
chlorine disinfect contact time to comply with fedlesurface water
treatment rules for potable water;” and

* “there is no direct correlation that can be madeh® presence of
legionella.”

176. That same day, Wurfel wrote in an email to Snydémiaistration
officials, “Political flank cover out of the Cityfd-lint today regarding the spike in
Legionnaire cases. . . . Also, area ministers pshat over the bow last night ...
with a call for Snyder to declare a state of emecgeghere and somehow ‘fix’ the

water situation ...”
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177. On March 25, 2015, Flint City Council voted to rapect to Detroit’s
water system. Governor Snyder's appointed EmergeManager, Gerald
Ambrose, exacerbated the State-created dangerjdxting this vote of the Flint
public officials?*

178. In March 2015, Jarrod Agen, Governor Snyder's Doecof
Communications and later Chief of Staff, particgzhin conference calls with
Harvey Hollins, an aide to the Governor, and othesmshich Hollins stated that he
was hearing from Flint-area pastors that peopleeveemplaining about the odor
and the look of the water and that they had reqdestter filters.

179. On April 24, 2015, Patrick Cook of the MDEQ emailgliguel Del
Toral at the U. S. EPA and in referring to Flints&ater Treatment Plant (“WTP”)
stated: “Flint is currently not practicing corrosioontrol at the WTP.”

180. On April 28, 2015, Governor Snyder's Chief of Stdlfennis
Muchmore emailed Governor Snyder, his Executivee@or Allison Scott, his

Director of Communications Jarrod Agen, his Chiefghl Counsel Elizabeth

! The Task Force further notes that in March, 2@Bergency Manager Ambrose
completely ignored numerous alarms and warningsthi@aFlint River water was
dangerous to the health of the Flint water usdfbnt' City Council votes 7--1 to
end Flint River service and return to Detroit wadervice; the vote is non-binding
since Flint is under EM control Flint EM Ambrosdt is incomprehensible to me
that... Flint City Council would want to send mdhan $12 million a year to the
system serving Southeast Michigan, even if Flite mayers could afford it. (Lake
Huron) water from Detroit is no safer than watenir Flint.” Exhibit B, Task
Force Timeline at 10.
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Clement, Lieutenant Governor Calley to propose anomg that “Flint is ready to
take its city under its own control...” The email wad as follows: “Outside of the
issues over the water we feel pretty confident gdiorward. The water issue
continues to be a danger flag.” (emphasis added).

181. On June 24, 2015, Del Toral of the EPA preparecemarandum en-
titled, “High Lead Levels in Flint Michigan-Interim Report” (“Del Toral Re-
port”). On the following day, Del Toral wrote ant@nnal email with respect to the
elevated lead in Flint water at EPA stating:

“I understand that this is not a comfortable situgtbut the State is

complicit in this and the public has a right to Wnevhat they are do-
ing because it is their children that are beingrieat.”

182. Del Toral further warned that the failure to infoFint water users of
the elevated lead levels was “bordering on crimneglect.”

183. The Del Toral Report was shared with, among otHdiBEQ’s Chief
of Office of Drinking Water and Municipal AssistancLiane Shekter-Smith,
MDEQ’s Water Treatment Specialist, Patrick Cook, EADs District Supervisor,
Stephen Busch, and MDEQ's Engineer assigned tai@idtl (Genesee County),
Michael Pryshy.

184. Nonetheless, State and local public officials fhite undertake any
measures to effectively address any of the dangeisiding lead poisoning, iden-

tified by EPA Agent Del Toral.
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185. On June 24, 2015, the aforementioned Del Toral Reparned of
“High Lead Levels in Flint Michigan.” On the follang day, Del Toral wrote an
internal email with respect to the elevated leaBlint water at EPA stating:

| understand that this is not a comfortable sitrgtbut the State is complicit
in this and the public has a right to know whatytlaee doing because it is their
children that are being harmed.

186. On June 30, 2015, Mayor Walling notified EPA Regmmirector,
Dr. Susan Hedman (“Hedman”) that Del Toral was kpeapublicly about the
Flint environmental crisis.

187. On July 2, 2015, Hedman advised Walling that he gigen a pre-
liminary draft and that it would be “premature ta@ any conclusions based on
that draft.”

188. On July 10, 2015, MDEQ official Brad Wurfel, in affort to conceal
the public health crisis, appeared on public raahd advised listeners that Flint
water was safe and that it was not causing “angdproblem” with lead leaching
into residential water. Parents, worried aboutléa& poisoning of their children,
demanded answers from Wurfel. He told the concepaents, [llet me start
here-anyone who is concerned about lead in thekdrgn water can relax.”
Wurfel, at the time he made this statement, knesastatements were false and he

deliberately misled the public about the seriousrudghe crisis.
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189. By July 2015, multiple agencies within the StatéMa€higan, includ-
ing the Governor, the Governor’'s Office and MDE@d lactual notice of high lead
exposure and other dangers, including Legionnatisg€ase, associated with Flint
water.

190. But there is no doubt that the Government Deferslavegre well
aware of the dangers facing Flint's residents. @Qly 8, 2015—nearly three
months before the City first issued a lead advigoryhe public—Mike Glasgow
sent an email to MDEQ’s Adam Rosenthal with théofeing “Key Points” listed
in all caps:

a. Flint has lots of lead pipe, no corrosion contrelatment, and
has had no legitimate LCR testing for at leastax.ye

b.  Amongst low income infants, breast feeding rates lawer,
and formula use is higher. Many Flint[] residendsimot afford to flush due
to higher water rates. They cannot afford bottledten This is an
unprecedented situation and EPA needs to takedhigusly. Now.

C. We have one child with an elevated blood lead difedn
fact, that is the only reason we know about anhefabove.

d. MDEQ is still publicly insisting Flint water hassted safe, is
safe, and that flint has no violations of any sort.

191. On July 22, 2015, Governor Snyder’'s Chief of St&fénnis Much-
more, wrote to MDHHS Director Lyon and stated tkta Plaintiffs’ concerns
regarding lead poisoning and other dangers weragbé&blown off” by the

Defendants.
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192. Also in the Summer of 2015, Harvey Hollins, Govearrgnyder’'s
Director of Urban Initiatives, spoke directly to @wnor Snyder and advised him
of the growing concerns among Flint residents thay were being exposed to
toxic levels of lead.

193. On July 24, 2015, Wurfel continued to promote tohger-up of the
health crisis. In response to the recognition thatDefendants were blatantly ig-
noring the concerns of Flint residents, he stdederms of near-future issues, the
bottom line is that residents of Flint do not néedavorry about lead in their water
supply, and DEQ’s recent sampling does not indieateamminent health threat
from lead or copper.”

194. But the State’s sampling did not comply with regiolas. Rather, the
sampling purposefully skewed results to minimize ¢hisis. According to an email
from Professor Marc Edwards of Virginia Tech thaswforwarded to Shekter-
Smith and Stephen Busch, among others, on SeptePihe2015, the State did,
“not have an approved lead sampling pool. Only 13he lowest lead sampled
homes from 2014, were resampled in 2015. The haaawpling high in 2014,
were not asked to be resampled.” Professor Edwardsnues on to describe a
video available on the ACLU website in which, “MikBlasgow (Flint LCR
program) notes what is perfectly obvious from logkiat the MDEQ FOIA
materials. ‘we threw out bottles everywhere justdtiect as many as we can, just
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to hit our number, and we just turn in every reswdtget in.” Professor Edwards
then proceeds to note several instances in whiehMDEQ covered up high
samples.

195. Indeed, Michael Glasgow essentially admitted that €ity’s testing
procedures were inadequate when he pleaded nostaooteillful neglect of duty
and agreed to cooperate with the Attorney GenenakWgstigation after being
accused of distorting the City’'s water test resblsinstructing residents to run
their water—or “flush” it—before testing, and fai§j to obtain water from certain
houses. These inaccurate results were reported Febauary 27, 2015 report
entitled, Lead and Copper Report and Consumer Blofit.ead Result.”

196. Several MDEQ officials—including Defendants BusdResenthal,
and Prysby—similarly deceived the public aboutwaer’'s quality. Glasgow has
stated publicly that Defendants Busch and Pryslgcthd him to alter water
guality reports and remove the highest lead levaatsl following an investigation
involving numerous witness interviews and reviewihgusands of documents, the
Michigan Attorney General’s office charged both Busand Prysby for their
involvement in the crisis. The Attorney Generalbwastigation similarly led to
criminal charges against Rosenthal, including figr willful participation in the
manipulation of lead testing results and falselyoréed that the 90th percentile of

the results for lead water testing was below thiefal action level. Eventually, a
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July 28, 2015 report was altered to exclude somgh hkead tests and Rosenthal
forwarded the altered report on.

197. In August 2015, Professor Marc Edwards of Virgiftalytechnic
Institute and State University (“Virginia Tech”)egrmined that there was serious
lead contamination of the Flint water system aradest that the people of Flint
faced a major public health emergency.

198. Wurfel, speaking for the State, immediately dismtsand discredited
Edwards by stating that Edwards’s team “only justvad in town and (have)
quickly proven the theory they set out to prove] ahile the state appreciates ac-
ademic patrticipation in this discussion, offeringpdd, dire public health advice
based on some quick testing could be seen as famailitical flames irresponsi-
bly.”

199. By late 2014 or early 2015, Lyon was aware from Mil#Hdata that
there was a dramatic increase in the percentaddimf children with elevated
blood lead level readings from blood drawn durimg $econd and third quarters of
2014, and that Legionnaires’ disease was on tlediging the same period of
time. Lyon was aware of this dangerous conditioh did nothing to report the
findings to the Plaintiffs or the public.

200. Lyon knew that these elevated blood lead leveld, &am increase of

Legionnaires’ disease found in its own databaseglaied with the introduction of
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the corrosive Flint River water into the Flint watéstribution system. Lyon did
not order that any action be taken to warn theipubl

201. The increase in elevated blood lead levels in Blighildren, and
Lyon’s failure to do anything to prevent furthejury to the people of Flint, iden-
tifies yet another aspect of this unconscionableegument-created health and
public safety emergency. Lyon, aware of the elav&ieod lead levels in Flint's
children, failed to report the evidence to the MDQEgpvernor’'s Office, EPA or
the Flint community. His concealment of this calisnformation increased the risk
and exacerbated the dander.

202. The Defendants and the MDHHS immediately accusedHanna-

Attisha of providing false information to the publi

2 The Task Force Report states that in July, 2016 MDHHS knew that there
was a spike in elevated blood lead levels of Rdimtdren which correlated with
the onset of the Flint River water as a drinkingavaource for Flint water users.
The MDEQ knew its public statement in Septembenéino elevated blood lead
levels was false. (“July 28, 2015: MDHHS epidemgpéd Cristin Larder finds that
children’s blood lead tests conducted in summer420it outside the control
limit” compared with prior years and that this fing “does warrant further
investigation.” On the same day, CLPPP data manRgéert Scott analyzes the
data over a 5-year period and concludes that “wa#es not a major factor.” Later
that day, CLPPP manager Nancy Peeler concludesthibalack of persistently
elevated blood lead levels in children in Flint beg the summer months indicates
no connection to the change in water in Flint iLf0Larder then receives email
communication from Peeler: Peeler has concludedn frBLPPP data and
communicated with MDHHS leadership that there ispnoblem with children's
lead levels in Flint.” Exhibit A, Task Force Repatt20.
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203. No genuine effort was made to investigate Dr. HaAtisha's
findings. To the contrary, on September 28, 20bh5rdasponse to Dr. Hanna-
Attisha’s testing results, Defendant Lyon direchesl staff to provide “an analysis
of the Vtech/Hurley data and their conclusions,” addition to demanding a
“strong statement with a demonstration of proot tha lead blood levels seen are
not of the ordinary and are attributable to sedsiunzuations.”

204. In September 2015, the MDEQ continued to falseBuesthe public
that use of Flint Water was safe and continuedetoydhe public health crisis at
hand?®

205. On September 25, 2015, Wurfel falsely advised madth the public
that MDHHS officials have reexamined its blood |dladel data and that the
MDHHS statistics do not show the same upward tdooumented by Dr. Hanna-

Attisha.

3 An example of this type of misleading public sta¢amt is found in a MDEQ
document entitled, DEQ Frequently Asked Questions, Water Lead Levetha
City of Flint, September, 2015&hich stated,’Are there other ways the city
monitors for lead exposure?The County Health Departments, overseen statewide
by the Michigan Department of Health and Human f8es/regularly monitors
blood levelsin children throughout Michigan communities. Tleading cause of
lead poisoning is exposure to lead paiBlood lead level testing results for the 12-
month period just after the City of Flint changesl water source (May 2014 —
April 2015) showed no significant change the pattern of blood lead levels in
Flint, compared to the previous three years. Thtaslggests the recent change in
water source by the City of Flint has not contrdmitto an increase in lead
exposurahroughout the community.” (Emphasis added)
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206. On September 28, 2015, Wurfel stated publicly that Flint water
crisis was becoming “near-hysteria” because of Hanna-Attisha’'s report. He
said that he wouldn’t call her reports “...irrespitate. | would call them unfortu-
nate.” Wurfel finished his remarks that day by éhsstating that “Flint’'s drinking
water is safe in that it's meeting state and fed#emdards.”

207. On September 29, 2015, Wurfel referred to EPA Dwhlas a “rogue
employee.”

208. By late September 2015, reconnecting to the Detvater system was
the only reasonable option to protect the healthsaiety of the Flint water users.
Yet the State deliberately chose not to procedtismfashion. Instead, on or about
October 2, 2015, State officials announced that3tege would appoint a Flint
Water Advisory Task Force and would provide watkers designed to eliminate
the lead in the water to Flint water users.

209. On October 8, 2015, the Governor recognized thatloéd no longer
pretend that the water from the Flint River wasesé&fe finally ordered Flint to
reconnect with the Detroit water system, which aoréd corrosion control
chemicals.

210. The reconnect to DWSD took place on or about Octtbe2015.
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211. Throughout the period of time between April 2014hén Flint's
water source changed to the Flint River) througto@er 16, 2015 (when Flint ’s
water source switched back to the DWSD) MDEQ ddfieither:

a. Falsely represented that Flint was using optimigedosion control
chemicals to treat the water for purposes of prewgread poisoning, when in
fact, they were not; or

b.  Adhered to the faulty regulatory position that Eloould poison its
citizens with lead contaminated water for two si@ntihh monitoring intervals and
then decide if corrosion control chemicals wereessary.

212. On October 18, 2015, MDEQ Director Wyant emailedv&aor
Snyder and admitted that the delayed implementatibroptimized corrosion
control for two six-month intervals while Flint'stzens were being lead poisoned
was improper. Wyant wrote:

Simply said, our staff believed that they were ¢@ased by two

consecutive six-month tests. We followed and defdnthat protocol. |

believe now we made a mistakiéor communities with a population

above 50,000, optimized corrosion control should k& been required
from the beginning. (emphasis added).

213. The next day, on October 19, 2015, City of FlintAmcal Advisory
Committee meeting, LAN was listed as the “owner’toé “corrosion control”
issue.

214. Starting in approximately November of 2015, thet&taf Michigan
Department of Health and Human Services began @uhbieporting blood lead

level test results for “Flint Zip Codes 48501-4830However, the use of zip code
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level data for these reports is misleading and isogmtly underreports the

prevalence of lead contamination in blood for Fhesidents. Academics studying
the data have noted that the zip codes relied UpoMDHHS (48501-48507)

include both people who receive their water frore ity of Flint and large

geographic areas outside of the City of Flint whazeple receive their water from
safe sources. In spite of these noted inaccuragi¢lse data, MDHHS officials

(and their attorneys in court) continue to mislegth rely upon this inaccurate
data to downplay the severity of the crisis.

215. In December of 2015, Governor Snyder was advisedHaywey
Hollins that in addition to the elevated levelde#dd in Flint water, there was also a
public health threat from potential exposure tadaglla.

216. Flint is currently in a State of Emergency: Mayaar&n Weaver de-
clared a State of Emergency on December 14, 20b5Jdduary 4, 2016, the
Genesee County Commissioners declared a State efgéncy. On January 5,
2016, Governor Snyder declared a State of EmergénayJanuary 13, 2016, the
Governor activated the Michigan National Guard $eist the people of Flint. On
January 14, 2016, the Governor asked PresidenkEB2lvama and the Department
of Homeland Security, Federal Emergency Managemgancy (“FEMA”) to
declare Flint a Major Disaster. On January 16, 2GFEBMA issued an emergency

declaration to assist the people of Flint.
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217. The relief efforts of State public officials havedn ineffective, in-
deed often frivolous, in mitigating the devastaticaused by its creation of the
public health crisis. The ineffective relief efferhave prolonged the dangerous
conditions and, in many cases, the failed mitigagfforts have further exacerbat-
ed the effects of the public health calamity crédg the State.

218. Governor Snyder was directly aware of potentialosxpe of Flint's
residents to legionella bacteria and, for a peabat least three weeks, failed to
disclose those risks to the citizens of Flint. Gowee Snyder was also aware by the
Summer of 2015 that lead contaminants in Flint Watesed a significant public
health threat to the citizens of Flint. In spitetlms knowledge, Governor Snyder’s
Administration continued to issue statements th&teadingly, and dangerously,
downplayed the public health threat of consumingtFWWater until January 5,
2016 (for lead) and January 13 (for legionella).

219. Governor Snyder has entered into a joint defenseeagent with
other State Defendants, including several who Hsaen criminally charged for
their participation in the Flint Water crisis, whicprovides that they will
coordinate their defense of this action.

220. Governor Snyder testified to the House Oversiglit Governmental
Reform Committee that he did not know that Flintiater contained dangerous

levels of lead until October 1, 2015.
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221. But on September 25, 2015, Mr. Muchmore wrote GoweBnyder,
(at what appears to be his personal email addesssube it is redacted as “PPI"),
“The issue of Flint water and its quality continuesbe a challenging topic. The
switch over to use Flint river water has spurredsimof the controversy and
contention. The DEQ and DCH feel that some in R taking the very sensitive
issue of children’s exposure to lead and tryinguim it into a political football
claiming the departments are underestimating thmats on the populations and
particularly are trying to shift responsibility the state” (emphasis added). So at
least five days before Governor Snyder admits kngwhat Flint's children were
exposed to lead, he was trading emails with hiefCbii Staff about the political
implications of that exposure.

222. Mr. Muchmore continued, “We have put an incredibl@ount of
time and effort into this issue because of the rtghneighbors and their children,
and the KWA/DWSD controversy and Dillon’s involvemen the final decision.
Kildee is asking for a call with you. That's trickyecause he’s sure to use it
publicly, but if you don’t talk with him it will jgt fan the narrative that the state is
ducking responsibility. | can’t figure out why tlstate is responsible except that
Dillon did make the ultimate decision so we're abte to avoid the subject.” Mr.
Muchmore further states, “the real responsibilagts with the County, city and
KWA.”
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223. But of course, Mr. Muchmore knew exactly what hed athe
Governor had done to contribute to the problemd=lint—they had actively
ignored them and undermined them. Mr. Muchmore calose to admitting as
much in a partially redacted email to Wayne Workraaitreasury where he stated,
‘I have a lot of complaints about myself and thist~thing. If | had acted more
quickly on some of my minister’'s complaints we e&dt would have had a more
robust discussion.” But rather than act quicklytbase complaints, he dismissed
them as simply a product of “old-time negative aheixperiences” to use his own
words.

224. Several facts suggest that Governor Snyder knewtahe serious
safety concerns involving Flint's water long befdre admits having known that
the “state’s experts were wrong” on October 1, 26d8eceived Mr. Muchmore’s
September 25, 2015 email.

225. At least as early as February 18, 2015 Governod&rg right-hand
man, Dennis Muchmore was putting the pieces ingptacevade responsibility for
the Flint water crisis. In response to his office®orts to try and negotiate an
arrangement that would allow Flint to resume pusaia water from DWSD he
stated, “[t]his train is leaving and we’ll be haidi the bag if we don’t work out a

deal on DWSD for Flint.”
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226. In fact, for many months before Governor Snyder igirhaving
become aware of the existence of toxic lead intEliwater several of his most
senior advisors—including Dennis Muchmore his clueftaff; Harvey Hollins,
his director of Urban Initiatives; Treasury offimaThomas Saxton and Wayne
Workman; and Stacie Clayton. Indeed, one of theeBwt’s spokespersons—Sara
Wurfel—was married to the MDEQ employee who is gdlé to have knowingly
lead the disinformation campaign designed to wrpagkure Flint citizens that the
water was safe.

227. Moreover, for at least the month of September 2@itsi possibly
longer, MDEQ officials were working with EPA to dee a plan for addressing
lead in Flint's water and the attendant need farasion control. Additionally,
emails from that time reflect planning for a presmference regarding the lead
Issues that occurred in late September—yprior toctihrderence in early October
2015. It is highly unlikely that the MDEQ devisegblan for addressing lead issues
in conjunction with the EPA and scheduled a pressfarence without the
Governor being informed about the situation.

228. For Governor Snyder’s testimony before the House@iitee to be
accurate, he would have had to disbelieve montheewfs articles regarding lead
in Flint's drinking water and have been shieldeairfrthe issue by his Chief of
Staff, at least four other senior officials in tB®vernor’s office, the MDEQ, the
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EPA, and the communications preparing for the pressference. This is
especially so in light of Mr. Muchmore’s April 28015 email to Governor Snyder
accurately warning that, “[tlhe water issue” inrfli‘continues to be a danger
flag.”

229. Plaintiffs allege, pursuant to Federal Rule of CiHrocedure
11(b)(3), that after a reasonable opportunity totHer investigation or discovery,
there will likely be evidentiary support that Goner Snyder personally knew:

a. by, at the latest, the Summer of 2015, that themeewmminent public health
hazards posed by Flint Water and its role in caugad poisoning;

b. by, at the latest, January of 2015, that there virarainent public health
hazards posed by Flint Water and its role in causagionella outbreaks;
and

C. that public assurances provided by members of hdsiAistration that
Flint's water was “safe” were recklessly false, aradised or contributed to
the poisoning of Flint's citizenry.

230. The likelihood of evidentiary support alleged pusuto Federal
Rule of Civil Procedure 11(b)(3) is based upon, agnother things, the breadth of
knowledge of the danger associated with Flint Watathin high levels of
Governor Snyder’'s cabinet and Executive Office #mel multiple staffers who
reported to the Governor, his cabinet members, Earetutive Office staff about

the problems associated with Flint Water, includimtgr alia, the following:
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a. Communications within the Governor’s Executive €4fin March of
2014 that the expedited timeframe for transitiofrliat River water “could lead to
some big potential disasters down the road”;

b. Communications among officials within the MDHHStite Summer
of 2014 identifying an outbreak in Legionnairesedise;

C. Public communications in October 2014 that Gen&fators was
switching off of Flint water, and the internal comnncations within multiple
members of Governor Snyder’s cabinet and Execiiffece staff, including the
recommendation of the Governor’s legal counsel Hfiat's water was “downright
scary” and that “[tjhey should try to get back ¢ tDetroit system as a stopgap
ASAP before this thing gets too far out of control”

d. January 2015 communications within the MDHHS andwben
MDHHS Director Nick Lyon, the Governor and his aadti regarding the existence
of legionella contamination in Flint water;

e. Communications in March 2015 from (i) the Goversdbirector of
Urban Initiatives Harvey Hollins identifying leadoigoning in Flint, (ii)
communications from Defendant Wurfel that they cotreeir “political flank”
regarding legionella contamination; and (iii) themael from Governor Snyder’s
Chief of Staff Muchmore to the Governor statingt thiint water continued to be a

“danger flag”;

70



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5319 Filed 12/03/18 Page 71 of 205

f. Public reports in the Summer of 2015 from EPA adifie identifying
that State of Michigan actions related to Flint evatbordered on criminal
neglect”; and

g. Communications between Harvey Hollins and Gover@oyder in
the Summer of 2015 that identified the existencdeafl contamination in Flint
Water.

231. The relief efforts of State public officials haveedm ineffective,
indeed often frivolous, in mitigating the devasiaticaused by its creation of the
public health crisis. The ineffective relief efferhave prolonged the dangerous
conditions and, in many cases, the failed mitigatiefforts have further
exacerbated the effects of the public health calaoneated by the State.

232. Moreover, the reaction of many of the Defendantghis wholly
preventable crisis has been cold to say the |I€astexample, when Wurfel was
forwarded a response from Bob Wheaton (Manager omr@unications for
MDHHS), in which ABC News asked about Head stadgpams giving bottled
water to children in Flint after a DHS report talkabout the risks of lead.
Wheaton had responded to ABC News saying that otied water report “was a
recommendation — not an order.” Wurfel forwardedaithis wife and David
Murray, saying only: “Laughing so hard I'm cryingint now.”

Il. Relevant Facts — Engineering Defendants
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233. Like the residents of any American city, residenitd=lint rely on a
steady supply of safe and clean water to go albait taily lives. Flint also has
commercial and other non-residential propertiessghmwvners rely upon clean and
safe water.

234. The Flint WTP was constructed in 1917 to draw wétem the Flint
River as the source of Flint’s drinking water faamnly 50 years until 1964.

235. As early as 1964, the U.S. Geological Survey (“U3Gtated high
levels of chloride in the Flint River. Due to thencerns regarding the adequacy of
the Flint River to provide safe drinking water, rlievaluated alternatives for a
new water supply, and ultimately switched providdéfrsom 1964 to 2014, Flint
water users received their water from Lake Huram pirchase from the Detroit
Water and Sewerage Department (“DWSD”). This wdtdrnot require treatment
through the Flint WTP.

236. On June 9, 1964, Detroit and Flint signed an ihwater service
agreementThis agreement stated that Detroit would providéewfom its Lake
Huron Intake when it completed its pipeline to Elamd that Flint would buy its
drinking water from Detroit. This Agreement alsovgaFlint exclusive rights to
distribute Detroit water throughout the rest of €&se County. Flint did not
receive water under this agreement until the pigelvas completed in 1967.

237. On December 20, 1965, Flint “mothballed” the WTRI aontracted
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with the DWSD for treated water pumped along a 7i@-pipeline extending from
Lake Huron west to Flint. Flint resold the waterth® Genesee County Drain
Commission (“GCDC”), which then resold the watemntany of its wholesale and
retail customers.

238. On June 28, 1973, Genesee County, acting throwgldunty Agent,
GCDC, agreed to “accept water as delivered fromwhéer system of the City
provided said water meets all requirements of tlagious State regulatory
Agencies.” The 1973 water supply contract did require Flint to supply the
County with DWSD water.

239. The County water system mains were connected tcCthyesystem
“to provide an adequate water supply from the Gygtem to the County’'s
system....” In addition, the City agreed that it “Blpxovide water to the County
system at such points as may be mutually agreed apd in amounts generally
sufficient to supply the County’s system use.”

240. In October 2003, the 1973 City/County water agregme/as
supplemented. The “City agree[d] to sell water he County Agency in such
guantities as will meet the demands of the Courdgr®y’s customers” and “the
County Agency agree[d]to purchase water exclusiyedyn the City through the
term of this Agreement or the date it may be eatéeminated . . . .”

241. During this half-century, Flint water users enjoysafe, clean, fresh
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water in their homes, businesses, hospitals aret ptaces of public services.

242. However, since approximately the 1990s, Flint arttleo local
governmental entities had growing concerns overcihgt of the DWSD water
supply. Amidst these growing concerns, Flint and tther local governmental
entities, which included Genesee County, Lapeern§oand Sanilac County,
commissioned studies for alternative water suppli€ertain studies were
completed in 1992.

243. A 2001 report by the Department of Natural Resainceted that
certain businesses along the Flint River had pernat discharge runoff from
industrial and mining activities, as well as pettoh and gasoline cleanups.

244. In 2004, a technical assessment of the Flint Rra#&sed concerns
about using the river as a source of drinking wabare of the key points from the
technical assessment, entitled “Source Water AssaasReport for the City of
Flint Water Supply — Flint River Emergency Intakeytepared by the U.S.
Geological Survey, the MDEQ and the Flint Waterlitids Department, was that
the Flint River was a highly sensitive drinking asource that was susceptible to
contamination.

245. Flint and the local governmental entities again eossioned studies
for alternative water supplies, which were complete2006 and 2009.

246. The 2009 study, prepared by Rowe, LAN and otheraluated two
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alternatives for water supply — continue to purehitem DWSD or construct a
new pipeline (later known as the Karegnondi Watatharity (“KWA”) pipeline)
from Lake Huron.

247. Also in 2011, Flint government officials commissaoha study (or
studies) by LAN and Rowe to determine if the FRiver could be safely used by
the City as the primary source of drinking wateneQof those studies, entitled
“Analysis of the Flint River as a Permanent Watap@y for the City of Flint”
(the “2011 Report”), which bore LAN’s and Rowe’sspective logos, was
published in July 2011.

248. The 2011 Report stated that chemically treatingtfRiver water on a
continuous basis would be a challenge and more nsiye than chemically
treating lake water. It concluded that “water frtme river can be treated to meet
current regulations; however, additional treatmsitit be required than for Lake
Huron Water ... Although water from the river cantbeated to meet regulatory
requirements, aesthetics of the finished water valdifferent than that from Lake
Huron.” The study further concluded that such treatts to Flint River water
could be done if improvements were made to the FUmP. However, if used as a
water supply, the study noted that “a source wptetection management plan
should be developed to ... identify potential soumesontamination ... "

249. LAN also prepared an additional analysis, attadbettie 2011 Report
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as an appendix, which detailed over $69 milliommprovements that would have
to be made to bring the Flint WTP up to currenbdéads. This additional analysis
specifically projected costs for corrosion contbemicals that would be required
to ensure the safety of water to be drawn fronHiiveg River.

.  Rowe Served As City Engineer for Flint during the Rlevant Time
Period

250. The Flint City Charter requires that Flint have sthody serving in
the capacity of City Engineer. In order to recetate and Federal funding for
projects, it is mandatory for Flint to have a ClHwngineer to certify and submit
required documentation.

251. In 2007, Rowe was awarded the job to provide psibesl
engineering services as City Engineer to Flint &rfive-year period. Rowe
provided those services to Flint pursuant to Cipnttact 07-103 under the broad
categories of engineering, surveying, and projeanagement / administration
(both design and construction) and technical aswst

252. In January 2012, Flint Emergency Manager Jerry Arsbrexecuted a
resolution authorizing Flint to enter into Changel€ No. 9, which would extend
Rowe’s contract as City Engineer from January 1220 June 30, 2013.

253. On January 7, 2013, Rowe sent a letter to Kurtandigg Rowe’s

review of the December 21, 2012 TJYT presentatiorthe City of Flint's Water
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Supply Assessment.

254. Rowe’s cost analysis review of the TYJT presentat®ummarizes
the primary differences between the TYJT assessrardt [Rowe’s] previous
studies and provides explanations of why we belteeee are differences.”

255. The January 7, 2013 letter states that “it willneeessary to upgrade
the Flint WTP and dams to provide reliable, condunsl service and compliance
with recent surface water treatment regulations.”

256. The letter further states that “Water from the riwél require greater
effort to treat than water from Lake Huron (moreermwicals, power, and
residuals).”

257. In August 2013 Rowe Professional Services Compamgpteted an
engineering proposal for improvements to the FNWTP that would allow
continuous operation of the WTP utilizing the FlRiver in lieu of continuing
service from the DWSD until completion of the KW#pgline.

258. The August 2013 Rowe report failed to recommendubde of any
corrosion control, including phosphates, to make #lint River water less
corrosive.

259. On August 22, 2013, James Redding, Director of kaging for
Rowe, emailed Prysby a summary of the upgrades Rpmwposed that are
necessary at the Flint Water Treatment Plant. Ndrike proposed upgrades from
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the August 22, 2013 email included any corrosiomtrco.

260. In September 2013, Rowe was re-hired by Flint fovfgssional
services for the 2014 fiscal year, wherein Rowe ld/@montinue to serve as City
Engineer.

IV. Flint's Water Supply is Switch to the Flint River Without the Provision
of Corrosion Control

261. In August 2012, the Governor appointed Edward Kua$z Flint's
Emergency Manager.

262. In November 2012, Emergency Manager Ed Kurtz wtot&tate of
Michigan Treasurer Andy Dillon suggesting that Fljoin the yet to be formed
KWA due to projected cost savings over DWSD. Thiaswpursuant to the
Emergency Manager’'s mandate to cut costs.

263. In December 2012, during a meeting with the StdteMhigan
Treasury, Flint rejected the Flint River as a wasaiurce because of the
comparatively high costs of preparing the Flint WidRreat water drawn from the
Flint River to applicable standards.

264. In early 2013, Flint Emergency Manager Kurtz siga@dagreement
to switch Flint's primary drinking water source finothe DWSD to the newly
formed KWA, which was scheduled to become operati@ometime in 2016.

Upon information and belief, Flint assumed it woatthtinue to purchase its water
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from DWSD until the KWA pipeline became operatianal

265. Upon discovery of Flint joining the KWA, DWSD prated,
attempted to convince Flint to reconsider switchongr to the KWA, and continue
purchasing its water from the DWSD. Flint declined, in April 2013, DWSD
gave Flint notice that their long-standing watereggnent would terminate in April
2014.

266. The KWA depended on an infrastructure that hadyebtbeen built,
and that would not be completed until at least 2&lLGtz then proposed drawing
drinking water from the Flint River until the KWAag completed as a cost-cutting
measure.

267. In or around June 2013, Emergency Manager KurtedhltAN to
advise the City with respect to using the Flint &ias the City’s water source
during the construction of infrastructure for th&VK. LAN advised the City
regarding the design of an upgrade to the FlintaWRtant and stated that “quality
control could be addressed.”

268. On June 10, 2013, LAN submitted a proposal to Rintupgrading
the Flint WTP entitled “Flint Water Treatment PlaRehabilitation — Phase II.”
The proposal was to make “improvements . . . intelnid help the City operate]]
the plant on a full time basis using the Flint Ri¥dhe proposal was signed by J.
Warren Green, Professional Engineer (Project Dorgcand Samir F. Matta,
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Professional Engineer (Senior Project Manager).

269. LAN claimed in its proposal that it's “staff hasethknowledge,
expertise and the technical professionals to haaltllaspects of the projects. Our
staff has firsthand knowledge of the [Flint WTP] ...

270. The proposal included the following relevant satiio

a. A “Scope of Services” section that stated the ‘gcojinvolves the

evaluation and upgrade of the Flint Water Plamgrtavide continuous water

supply service to the City of Flint (Flint) and itsistomers.” The upgrades
and improvements would allow the use of the FlimeRas a water supply.

b. A “Standards of Performance” section where LAN ‘&gjd] to
exercise independent judgment and to perform iteslwnder this contract
in accordance with sound professional practices.’pArt of the proposal, it
was understood that Flint was relying upon the gssibnal reputation,
experience, certification and ability of LAN.

271. On or about June 26, 2013, Kurtz signed a resolw@ighorizing Flint
to enter into a professional services contract WAN to place the Flint WTP into
full-time operational use, which would draw wateorh the Flint River as its
primary source of water until the completion of HK&A.

272. Flint formally retained LAN as the design enginéarimprovements
and upgrades to the Flint WTP for the treatmeme# water sources, including
both the Flint River and the KWA pipeline. In ddog to proceed with the
transition to the Flint River, the City of Flint tenl LAN's "extensive experience in

this field," and relied upon LAN's identificatiorf the "engineering, procurement,
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and construction needs for the project." Althougé City recognized that water
from the Flint River "would be more difficult togat," the City concluded, based
on LAN's recommendations, that the Flint River Wasble as a source" for the
City's water.SeeCity of Flint, Water System Questions & Answersn(J4a3,
2015), available at http://mediad.publicbroadcastietip/michiganlfiles/201512/
CoF-Water-SystemFAQ-1-16-2015.pdf. LAN continuedaivise the City with
respect to its transition to the Flint River throug015, and ultimately was paid
more than $3.8 million for its engineering servic€gy officials, including then-
Mayor Walling, relied upon LAN's advice in pronoumg the City's water to be
safe.

273. The transition to the Flint River as a primary wateurce presented
many well-known challenges and dangers. Flint'sewateatment plant had not
been needed to treat the water received from DVESIMWSD provided the water
In an already treated state. It is critical thaneav source of water be properly
studied and treated to ensure that its use wilr@sult in the corrosion of pipes in
the delivery system. This is particularly importavitere portions of the delivery
system, included but not limited to service linese made of lead. According to
the EPA, “it is critical that public water systems,conjunction with their primacy
agencies and, if necessary, outside technical #anssi evaluate and address

potential impacts resulting from treatment andfuiree water changes.” Various
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factors specific to individual water sources neitats different treatments,
including but not limited to the use of chemicatldides. The water obtained from
the Flint River was substantially more corrosivarttithe treated water Flint had
been receiving from DWSD. Water becomes more cw@owhen it contains
greater quantities of chloride, which can entertlager from manmade and natural
sources. Flint River water is known to contain dlaght times more chloride than
Detroit water. It is well known that corrosive wathat is not properly treated
results in the corrosion of pipes, such that théateen the pipes, including lead,
will leach into drinking water. Phosphates are oféelded to corrosive water as a
method of corrosion control, to prevent metals fteaching into the water.

274. Upon information and belief, there were no bidsrsitted by LAN or
any other firm for this work, nor were any othenfs considered for this work.
The contract was awarded without competitive biddin

275. On June 29, 2013, LAN met with representativesliof,Rhe Genesee
County Drain Commissioners Office and the MDEQ isrdss:

a. Using the Flint River as a water source;

b.  The ability to perform the necessary upgradesedtimt WTP;

C. The ability to perform quality control;

d.  The ability for Flint to provide water to Geneseau@ty;

e.  The ability to meet an April or May 2014 timelirend
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f. Developing a cost analysis.

276. According to incomplete meeting minutes, “the casa@on was
guided with focus on engineering, regulatory, andlily aspects ... " of the items
previously referenced, and the following determoreg were made:

a. The Flint River would be more difficult to treatutowas viable as a
source;

b. It was possible to engineer and construct the wegaeeded for the
treatment process;

C. It was possible to perform quality control “withpgort from LAN
engineering which works with several water systesmnsund the state,
guality control could be addressed”;

d. The Flint WTP did not have the capacity to treat atistribute
sufficient water to meet the needs of Flint and €zee County;

e. There were many obstacles to overcome, but coropléy the April
or May 2014 timeline was reachable; and

f. The next steps were for LAN to present Flint witlp@posal that
would include engineering, procurement and consbtmcneeds for the
project along with cost estimates.

277. LAN was directly involved in conversations aboue thotential for
lead contamination following the switch. Accorditiga September 3, 2015 email
with the subject “Flint Water,” sent to Warren Gnegand Samir Matta of LAN,
along with various city and state officials, PubWorks Director Howard Croft
addressed concerns about the amount of lead foutiteiwater, stating, “[a]t the

onset of our plant design, optimization for leadsvealdressed and discussed with
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the engineering firm and with the DEQ.”

278. Upgrading the Flint WTP would have its challengesice 1965, the
Flint WTP served as a secondary and backup wapgiysisystem to the DWSD.
Typically, a secondary supply for a public watesteyn would be needed only
during emergency situations, and is normally desiigfor short-term operation,
such as providing the average daily demand for arigw days.

279. Upon information and belief, the Flint WTP was poasly upgraded
in or around 2004 in order to allow it to operate &n extended short-term period
(i.e., approximately six weeks) because of a peeckhigh risk that the DWSD
supply would fail and remain out of service forextended duration.

280. Due to the aforementioned 2013 agreement, the WP needed
upgrading to operate on a full-time basis, otheswisvould be unable to provide
the citizens of Flint with sufficient quantities whter.

281. In April 2014, LAN, Flint and MDEQ officials addrsed and
discussed optimization for lead, and they decideat having more data was
advisable before implementing an optimization mdtho

282. On April 9, 2014, the City received the necessaeynpts from
MDEQ to draw Flint River water for distribution #se supply source for its water
distribution system during the multi-year transitto the new KWA facility.

283. Despite receiving these permits, the water systers mot ready to
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become operational.

284. The Flint water system was not prepared for théctwtio Flint River
water. The Flint River, it turned out, was contaatéd 'with rock-salt chlorides
washed into the river from road surfaces over these of many harsh Michigan
winters’. The level of chlorides in the Flint Rivavas eight times the levels
provided in DWSD water. Chlorides are highly coives and must be neutralized
with anticorrosive agents before entering publitervaystems.

285. LAN knew, if not recommended, that the Flint WTP vk begin
drawing water from the Flint River later that moitiat would not be treated with
anti-corrosive measures. Moreover, the potentiasequences in endangering the
public health as a result of not using anti-conmesireatments when using water
from the Flint River as the primary source wereslbould have been well-known
and foreseeable to LAN, an engineering firm thatoading to its website, is a
“national leader in the heavy civil infrastructugegineering industry,” “one of the
most respected engineering firms in the UnitedeStabday,” and “a recognized
leader in the industry with a rich history of sewyia diverse group of heavy civil
infrastructure clients across the country.”

286. From July 2013 through April 2014, LAN provided psofessional
services, but failed to meet its duty of care aochgetence. LAN was responsible

for providing engineering services to make Flintiactive water treatment plant
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sufficient to treat water from each of its new s@s# LAN’s actions facilitated the
transfer of Flint's water source to river water lvaitit proper corrosion control
treatment. The improvement and upgrade plans t&ltheWTP were approved by
MDEQ in April 2014, pursuant to plans and spectimas signed and sealed by
LAN. LAN, as Flint's outside contractor, had a duty recognize the need for
corrosion control and advise that it should be enpdnted. Yet, incredibly, at the
time of the switch to Flint River water, no phos@sawere being added to the
water supply. In fact, nothing whatsoever was beailogpe to account for the
corrosive nature of the Flint River water. MoreqvieAN did not require water

guality standards to be set for the Flint River evahat would be delivered to
Flint's residents and property.

287. On April 25, 2014, Flint officially began using th#int River as its
primary water source, despite the fact that thep@rgreparations had not been
made and Glasgow had warned that the FWTP wasadyr

288. Within weeks of switching water sources, complab#gan to pour in
from residents regarding the smell, taste, andradlthe drinking water.

289. In the midst of growing concerns about the safdtjtsowater, Flint
engaged two engineering companies to provide tipeofessional opinion
regarding the necessary changes to render the watapliant with state and
federal laws. First, the City engaged LAN.
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290. On August 14, 2014, Flint's water tested above llégats for total
coliform and E. coli bacteria. The City issued badter advisories on August 16,
2014 and September 5, 2014 in response.

291. To address the bacteria problem, the water wasetteath additional
chlorine. However, as has been well known for desadn corroded pipes,
chlorine preferentially reacts with the bare metatead of attacking solely
bacteria. The addition of substantial amounts dbraie to a water supply was
thus ineffective in treating bacteria — so moreodhe was added.

292. The use of chlorine to disinfect water producedotar disinfection
byproducts, including trihalomethanes (often refdrr to as “Total
Trihalomethanes” or “TTHM”). When bare pipes aret mwotected with a
corrosion control protocol, more chlorine yieldsred@ THM.

293. Immediately after the discovery of Flint's bactéqmaoblems, it was
apparent that Flint's TTHM levels were high. Thi®sald have been a red flag that
the steel in the pipes had been laid bare by tge &alt concentrations the water
pumped from the Flint River.

294. Moreover, PowerPoint slides circulated among MDEffcials—
including Busch, Prysby, and Rosenthal—in March Apdil 2015 showed that
MDEQ officials knew as early as May 2014 that thegev contained TTHM levels

above the EPA’'s maximum contaminant level. Accaydio the presentation, the
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City and MDEQ had also been receiving complaintsualthe water for some time,
including about the water’s taste, odor, color, #mat it was causing rashes but
this failed to prompt any action

295. As officials were beginning to assess the extenFlait's TTHM
problems, another problem emerged in the summ&0d4; MDHHS reported an
outbreak of Legionnaires’ disease — another regl fla

296. Legionnaires’ disease is a severe form of pneumareh, when
treated early enough, has a mortality rate of 20%6ft untreated, the rate rises to
80%. Infection in humans occurs when water droplet;itaminated with
Legionella bacteria are inhaled or when water-aairtg Legionella enters the
trachea. Extensive studies of Legionella have éstedal that the pathogen enters
the water supply when the “bio-film” protecting pgis stripped away, which is
exactly what happened when the River’s corrosiveenentered the City’s pipes.

297. In addition to a rise in the reported incidencé.efionnaires’ disease,
MDHHS first noted another potential problem relatedFlint’'s water in September
2014; lead poisoning rates “were higher than ukuathildren under age 16 living
in the City of Flint during the months of July, Augj and September, 2014.”

298. As early as October 1, 2014, it was known that oihthe causes of
the bacterial contamination was the existence arf pipes in the City’s water

distribution system.
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299. Most of Flint's 550 miles of water mains are nowepov'5 years old
and constructed of cast iron piping. Cast iron pgosubject to internal corrosion,
called tuberculation, which causes buildup on thpe pnterior, leading to water
qguality issues, reduced flow and pressures, anBlatga Tuberculation also
encourages the development of biofilms, layers aftdria that attach to the
interior pipe wall.

300. On October 13, 2014, the General Motors Corporateased the use
of Flint River water at its engine plant becausefedrs that it would cause
corrosion due to high levels of chloride.

301. On December 31, 2014, the first round of lead nooimg showed
results exceeding the Lead and Copper Rule’s atdwels for lead, 15 parts per
billion (“ppb”). Worse yet, these samples were doawn from the highest risk
homes as required by the Lead and Copper Rule.

302. In January 2015, David Murray, Governor Snyder'gulg press
secretary, saw an email from Wurfel stating, “I domant my director to say
publicly that the water in Flint is safe until wetghack the results of some county
health department of epidemiological trace-back kwayn 41 cases of

Legionnaires’ disease in Genesee County sincéMagt”
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303. On January 9, 2015, the University of Michigan #vater tests
revealed high lead levels in two locations on caspmausing the university to
turn off certain water fountains.

304. That same day, Earley refused to return to DWSDekyatccording
to the Attorney General’'s investigation into thisist.

305. In addition to these events, the City conducted (§)x sampling
events on the corrosivity of the “treated” drinkimgater that occurred either
before or concurrently with the creation of repdrysthe Engineering Defendants.
The sampling events were in May 2014, August 2@etober 2014, February
2015, May 2015, and August 2015. The sampling tesall showed that the
drinking water was very corrosive, and yet nondhef reports produced by the
Engineering Defendants mentioned these samplindtses

V.  The Corrosive Water Cause Widespread Damage

306. As a result of the failure to properly treat watem the Flint River,
corrosive water was delivered throughout the Fliter System. The water
predictably corroded metal pipes, causing thene&ch into water. An estimated
15,000 of Flint's 30,000 residential service lire composed, at least partially,
of lead. The exact number is presently unknown.

307. Setting standards and optimal ranges for waterntgualnecessary to

prevent widespread impacts from substandard or etang water. Lead is a
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powerful neurotoxin that can have devastating,varsible impacts on the
development of children. There is no safe leveleafl, as its effects are harmful
even at low levels. Lead exposure in children caumssghtened levels of lead in
the blood and body, resulting in problems includuecreased 1Q, behavioral
problems, hearing impairment, impaired balance ma@de function, infections,

skin problems, digestive problems and psychologicarders.

308. Lead contamination is not the only problem thatcaised when
corrosive water is distributed in a public watestseyn. When water corrodes iron
pipes, the iron leaching into the water system cansume chlorine. This can
eliminate the chlorine necessary to prevent thevtirmf microorganisms that can
cause disease. With chlorine consumed by ironrigtkeof infection by organisms
such as Legionella increases.

VI. LAN Was Asked to Evaluate the Problems But Failedd Do So Properly

309. In November 2014, LAN was on actual notice of tle®ad to assess
the factors contributing to high TTHM levels follow the water source change
because LAN was engaged to evaluate this issudiftyalRd provide a report of its
findings, which it did in August 2015.

310. LAN issued a 20-page Operational Evaluation RepariNovember
26, 2014, intended to address compliance with ER& MDEQ operations and

regulations. LAN entirely failed to address the drazof lead associated with the
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corrosive water flowing through the pipes, at Ieaalf of which were made of
lead.

VII. The Water Problem Became Publicly Known

311. On January 2, 2015, the City of Flint mailed a o®tto its water
customers indicating that it was in violation ofetlsafe Drinking Water Act
(“SWDA”") due to the presence of trihalomethanes,iclwhwas a product of
attempting to disinfect the water. It was claimbdttthe water was safe to drink
for most people with healthy immune systems.

312. The fact that the Flint River water contained sumph levels of
bacteria is a product of the horrific decision tmimplement corrosion control.

313. In late 2014 or early 2015, a study by MDHHS waslighed that
showed a dramatic spike in elevated blood leaddanerlint’'s youngest children.
The testing occurred in the Third Quarter of 2014.

314. This aforementioned spike meant that, by the TRQitdrter of 2014,
the percent of Flint children with known elevatdddal lead level tests rose from
2.5% to about 7%.

315. This upward spike coincided precisely with the esype of Flint's
children to the toxic water of the untreated FRwer, in their homes, schools and
other public locations.

316. That the aforementioned spike occurred at the tfrthe exposure to
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the Flint River water constituted clear and certaotice that a major health
emergency confronted the children of Flint.

317. On January 9, 2015, the University of Michigan +t-Hiscovered
lead in campus drinking fountains.

VIIl. Veolia Was Hired to Evaluate and Respond to the Wat Problem

318. Veolia submitted to Flint its “Response to Invitatito Bid for Water
Quality Consultant,” Proposal No. 15-573. Veoliaoposed “to address the
immediate reliability and operational needs” ohE8 water system.

319. Flint had requested engineering services:

a. To review and evaluate “the City’s water treatmgracess . . .
and procedures to maintain and improve water guialit

b. To develop and report with recommendations “to mnahm
compliance with both State of Michigan and fedagéncies”;
and

c. To assist the City in implementing the recomme roohesti

320. Veolia, however, responded that “addressing theldomental issues
concerning water quality compliance and operatiamdibbility is much more
complex than the recommendations study and advisemnyices outlined [in City
of Flint's request].” Veolia proposed to respond-tmt’s requested scope of work
by:

a. Calibrating “daily water quality samples with theity®
hydraulic model”;
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b. Refining “the operational strategies for the plaanhd
distribution system?”;

c. Coordinating “daily efforts across plant, operasorand
maintenance staff’; and

d. Alleviating  “continued concerns from the public
communications process.”

321. In February 2015, Veolia was hired through a rdasmiu that
incorporated a standard of performance clause, hwktated that “the City is
relying upon the professional reputation, expemeraertification, and ability of
[Veolia].”

322. Defendant Veolia's task was to review Flint's pablater system,
including treatment processes, maintenance proeedurd actions taken. As water
treatment professionals, Veolia had an opportutnitgatch what LAN and Rowe
had missed or refused to warn about — corrosivemwaas being pumped through
lead pipes into the homes of Flint residents witlamurosion control.

323. On February 10, 2015, Veolia and the City issugard press release
to the community at large, indicating that Veoliasran “urban water expert” in
“handling challenging river water sources” and tiiawould be evaluating all of
the City’s water treatment processes.

324. The press release contained no limitation on V&obaope of work.

David Gadis, the Vice President of Veolia North Amoa's Municipal &
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Commercial Business stated, “We understand thetrétisn and urgency in
Flint[.] We are honored to support your communitgtmour technical expertise so
that together we can ensure water quality for theppe of the city of Flint.” He
continued, “We have extensive experience handlihgllenging river water
sources, reducing leaks and contaminants and inagmagn discolored water.”
Based on these representations, the people of ididtevery reason to rely on
Veolia's subsequent representations of safety.

325. On February 12, 2015, Rob Nicholas, Veolia’s Vicedtlent stated,
“We're going to look at the numbers, we're goinddok at the plant, we're going
to decide how the equipment’s functioning, looktla® raw water, look at the
finished water, decide how it's getting through fhge to the house, and from that,
decide how to fix each of those problems as weogwdrd.”

326. Despite its representations that it would conduchearough, all-
encompassing review of the Flint Water systemoaktVeolia only six days to
Issue an interim report on its findings, whichnégented to a committee of Flint's
City Council on February 18, 2015. Per the interaport, the only issue not in
Veolia's scope of study was “why the change fronalfg Huron water via the
Detroit system pipeline to Flint River water] oethistory of the utility.”

327. In the interim report, Veolia indicated that Flstwater was “in
compliance with drinking water standards.” It alsoted that “[s]afe [equals]
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compliance with state and federal standards andiirex] testing.” Veolia
effectively declared publicly that Flint's water svaafe.

328. Veolia’s interim report also noted that the discatmn in Flint's
water “raises questions,” but “[d]Joesn’'t mean thatev is unsafe.” It noted that
among Veolia’s “next steps” were to “carry out matetailed study of initial
findings” and “[m]ake recommendations for improviwgter quality.”

329. In response to potential questions about “[m]edipabblems,”
Veolia’s interim report dismissively claimed thgsfome people may be sensitive
to any water.”

330. Veolia issued its final “Water Quality Report” ddtdarch 12, 2015.

331. In the final report, Defendant Veolia noted thah#d conducted a
“160-hour assessment of the water treatment pthsiribution system, customer
services and communication programs, and capitaspand annual budget.” The
final report claims that “a review of water qualigcords for the time period under
our study indicates compliance with State and Fedesiter quality regulations.”

332. The final report states that “the public has alsressed its
frustration of discolored and hard water. Those thete issues have
understandably increased the level of concern athmusafety of the water. The
review of the water quality records during the tiofeVeolia's study shows the
water to be in compliance with State and Fedemlegions, and based on those
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standards, the water is considered to meet drinkaigr requirements.”

333. Specifically addressing the lack of corrosion cohtthe final report
notes that “[m]any people are frustrated and n#dyraoncerned by the
discoloration of the water with what primarily appg to be iron from the old
unlined cast iron pipes. The water system could agdlyphosphate to the water
as a way to minimize the amount of discolored weRetyphosphate addition will
not make discolored water issues go away. The rsybi@s been experiencing a
tremendous number of water line breaks the lastwimbers. Just last week there
were more than 14 in one day. Any break, work ookén valves or hydrant
flushing will change the flow of water and potefijiacause temporary
discoloration.”

334. Therefore, in addition to missing the connectiotween the lack of
corrosion control and lead contamination, Defendéetlia made a permissive
“could” suggestion aimed only at reducing aesthdéticiencies while suggesting
that Flint's drinking water met all applicable réguments and was safe to drink.

335. In fact, not only did the report fail to discusadecorrosion, the use of
polyphosphate, as suggested, only deals with ioorosion and could worsen lead
corrosion.

336. As a result of Veolia’s actions, the residents dhtF including
Plaintiffs, continued to be exposed to poisonoutemaeyond February and March
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of 2015.

IX. LAN and Veolia Fail to Conduct a Root Cause Analysi

337. Both LAN and Veolia were hired to ensure Flint'starasystem was
protective of human health and compliant with fedleand state environmental
statutes. In February 2015, LAN issued its repditiHalomethane Formation
Concern,” and on March 12, 2015, Veolia issuedaport, “Flint Michigan Water
Quality Report.” Critically absent from both repomvas a root cause analysis of
why the high TTHM levels existed. A root cause gs@l is the standard process
used by engineers to determine the origin, caserdedelationship of events. It is
a standard practice used by environmental, heaidiiety and infrastructure
engineers whenever an adverse event occurs. Uaddnsg why an event
occurred is critical to developing effective recoemdations for dealing with an
event. It is important to note that a root causalyais would not have required
invasive testing, just consideration of the fact®wn to date and drawing a
conclusion about their interrelationship. Had swoh analysis been done, the
consultants would have discovered the corrosioth@fpipes, and the presence of
lead and_egionellain the water system.

338. The causal relationship of events leading to tlgln AITHM levels is

not complex science. It is widely known in the stikc community that:
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Road salt from decades of deicing contaminateshaortrivers
such as the Flint River;

Road salt contains chloride, which is highly coiveso steel and
lead pipes and that such pipes are used througWimhiigan and
Flint;

Chloride strips pipes of protective surfaces, whirelesLegionella
and lead,

Urban rivers contain high levels of E. coli;

While chlorine is effective in treating E. coli, iecomes far less
effective when bare metal has been exposed bethesehlorine
preferentially reacts with the metal;

The need to add excessive chlorine indicates tas¢ metal has
been exposed and that corrosion is occurring; and

Excessive chlorination causes high TTHM levels.

339. LAN’s and Veolia’s failure to conduct a root causmalysis

recognizing the corrosion’s role in Flint's wateroplems is truly inexplicable

because, as detailed above, all of these eventdéma highly publicized before

they issued their report:

The Flint River had been highly impacted by roaldl fea decades
— the river had eight times more salt than watgpsad by the
DWSD;

Lead and steel pipes are ubiquitous in the UnitateS, Michigan
and Flint;

In the summer of 2014, Flint suffered one of thesvoutbreaks of
Legionnaires’ disease in U.S. history;

On October 14, 2014, the General Motors Corporattops using
the City’s water because of corrosivity. It wasaepd next day in
press;

On January 9, 2015, the University of Michigan #Fkhut its
water fountains because lead exceed federal sts)dard

In February 2015, if not before, lead in drinkingiter in other
locations also exceed the standards.
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340. Any of these red flags, and indeed the general lenye in the
scientific community, should have alerted LAN anceolla to the extensive
corrosion and resultant release of lead and Ledeonethe City’s drinking water
system.

341. For example, it should have been obvious to LAN &feblia, as
professed experts on water quality and treatmeniess that a small river in an
urban environment, such as the Flint River, woudcbntaminated by chlorides
from salt used in road de-icing operations durirgnynMichigan winters. Indeed,
in February 2004, the MDEQ), the U.S. GeologicavBur(“USGS”), and the City
completed an assessment of the Flint River as silpjessource of drinking water
and concluded that it had a very high susceptbiiit potential contamination
sources. Moreover, a simple comparison of the adolevels in the Flint River
with that provided by the DWSD, Flint’s prior wateource, should have quickly
alerted LAN and Veolia to potentially serious caiom issues as the Flint River
contains about eight times more chloride than tiéSD-supplied water. The Flint
River water also had an extremely high chloridesutiate mass ratio (“CSMR”) of
1.6. Normally, a CSMR ratio of greater than 0.& isause for serious concern. Had
LAN or Veolia investigated the chloride-to-sulfatatio in the Flint River, as
would be expected of an engineer of ordinary dilge they would have
immediately had reason to believe that Flint's CSMé&5Sed serious corrosion
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risks.

342. The City’s inability to effectively treaE. coli with chlorine should
have likewise alerted LAN and Veolia to the exiserof corrosion. It is well
established by governmental authorities and thensiic community that the
inability to treatE. coli with chlorine is often caused by heavily corrogeging.
According to a study published by the EPA, high coli concentrations are a
product of corrosion, and the inability to trdat coli with chlorine is caused by
corroded pipes. Flint's inability to tre&t coli with moderate amounts of chlorine,
— and the resulting high TTHM concentrations, stobave placed LAN and
Veolia on notice that Flint's pipes were corrodiagd releasing lead and other
materials into the drinking water supply. The upti;m reported cases of
Legionnaires’ disease, reported during a pressecente prior to LAN’'s and
Veolia's retention, should have put LAN and Vedba notice that Flint's water
system exhibited signs of corrosioegionella the bacteria that causes
Legionnaires’ disease, grows on the film on thadmsof pipes, which when
stripped away by corrosion frees the Legionella itite drinking water system.
Outbreaks of Legionnaires’ disease are rare urpgsss have been stripped of
their bio-film by warm, corrosive water, which igaetly what exists in the Flint

River and water supply. Yet neither LAN nor Vealieew a connection between
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the outbreak and the cause of the outbreak. Nath&drmatter, did they make any
recommendations to treat the water to prevent ateadn outbreak.

343. In addition, it was also very well known in the esgiific community
that pipes, especially old municipal water senicees, contain lead and that
corroded pipes leach lead into the drinking wateppyy. “Lead has been a
challenge and a bane for water suppliers sincertst times ... The numerous
articles printed in leading scientific journals, timee United Kingdom and United
States, in the late nineteenth century, documernnogisands of cases of lead
poisoning caused by lead water pipes, have larigelgd in the mist of history.
These cases often resulted in death, paralysisdr#iss, insanity, convulsions,
miscarriages and still births.” Dr. Colin Hayets al, Best Practice Guide on the
Control of Lead in Drinking Water, Foreword (Dr. iBoHayes ed. 2010). As just
one of hundreds of examples, a summer 2010 reporthé Water Research
Foundation stated, “Lead concentrations in tap wate strongly influenced by
distribution system water chemistry. In response&lianges in water chemistry,
high lead concentrations can also be observedstess with no previous history
of a lead problem ... Solubility and dissolution sat& corrosion products are
affected by water chemistry parameters including gilsolved inorganic carbon,
orthophosphate, and the concentration and typesoffectant residual.” These are
the exact conditions that existed in Flint's wagapply. Finally, just the color of
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Flint's water should have led any reasonable emgiteethe conclusion that Flint’s
pipes were dangerously corroded. The source ot'$hmater discoloration was
rust, a product of steel and lead corrosion. Tkesqmce of rust in the water should
have alerted LAN and Veolia that Flint's water wasroding its pipes, and that
there was thus a danger that lead was leachindhet&lint water system.

X. LAN and Veolia’'s Conclusions Made the Situation Wose

344. The conditions leading to the release of lead awavity regulated by
the federal government, and indeed Veolia agreeitsiscope of work with the
City to determine whether such regulatory stand&a$ been met. The federal
government mandates the implementation of corrosoorrol protocols in order to
protect the public against the possibility of leadering the drinking water due to
corroding pipes. Concern over lead concentratiordrinking water motivated the
passage of the Lead and Copper Rule (“LCR”) in 19%i LCR requires utilities
to implement methods to control lead corrosiorhg B0th percentile of samples
exceeds the action level of 0.015 mg8eed40 C.F.R. pt. 141, sub. E and I. Flint's
own sampling analysis indicated that its systenatsal the LCR standards.

345. Veolia, however, failed to conduct any analysisvé&#heless, it made
the false statement in its March 12, 2015 repat its “review of water quality
records for the time period under our study indisatompliance with State and

Federal water regulations.” Veolia and LAN knewsbould have known, that the
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Flint water system was in violation of federal safenking water standards.
Veolia's statement that Flint's water system coegblwith the LCR prolonged the
crisis to this day.

346. Another reason for the corrosion of pipes is thanking water’'s
acidity. It is well known that the decay of pathngeand other organic materials
such as those found in the Flint River causes watbecome more acidic.

347. It is also well known to water quality engineersittlhe addition of
acidic water quality treatment chemicals, sucheasd chloride which is used as a
coagulant to settle out particles at the waterttneat plant, can further increase
the water’'s acidity. According to the EPA, “[i]f eghraw water for a utility has a
relatively high concentration of chloride and atdng of lead corrosion problems,
coagulants that add to chloride concentration shdnd avoided. Also, since a
lower pH will increase corrosion in almost all casa utility should consider the
finished water pH goal before implementing enhancedgulation.” U.S. EPA
Office of Water,Enhanced Coagulation and Enhanced Precipitativetedafg
Guidance Manua§ 6.4, (EPA 815-R-99-012, May 1999).

348. Veolia should have recommended maintaining thekargh water’'s
neutral pH by adding phosphate, but instead, iectlicontradiction of federal
authorities, recommended increasing the dosagero€ fchloride — a very potent,
corrosive acid. According to the Centers for Dige@sntrol and Prevention:
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Chemical additives are added to water during théemwaeatment
process. More than 40 chemical additives can be tostreat drinking
water. Many of these commonly used additives ardi@csuch as
ferric chloride and aluminum sulfate, which are edldo remove
turbidity and other particulate matter ... These i@oreater treatment
additives can interfere with corrosion protection Lead and copper
are rarely detected in most drinking water suppliéswever, these
metals are a concern to consumers. Because somsehubd

plumbing fixtures may contain lead or copper, ceire waters may
leach (pick up) lead and copper from household plam pipes after
entering a home ... The most common reason for wadtkties to

add corrosion inhibitors is to avoid lead and coppa&rosion with

older homes, and the second most common reasam nsirtimize

corrosion of pipes in the distribution system ... Tieadency of
water to be corrosive is controlled principally loyonitoring or

adjusting the pH, buffer intensity, alkalinity, am@ncentrations of
calcium, magnesium, phosphates, and silicatesinvtter.

Centers for Disease Control and Preventiglnpridation of Drinking Water and
Corrosion of Pipes in Distribution Systems Fact&he
http://www.cdc.gov/fluoridation/factsheets/enginegfcorrosion.htm (last updated
July 10, 2013).

349. Nowhere did Veolia recommend that the City takest® institute
corrosion control to prevent lead ahdgionellafrom spreading throughout the
City’s water supply. Veolia merely suggested thelamentation of corrosion
control (here the addition of phosphates or otleerosion controls) as jpossible
but not wholly effective means for minimizirnvgater discoloration There was no
mention of the need to add corrosion control tovené the release of lead and
Legionella Veolia’s report states, “The water systeould add a polyphosphate to
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the water as a way to minimize the amountddfcolored watet (Emphasis
added). The report explains that, “Polyphosphatktiad will not makediscolored
water issues go away.” (Emphasis added). Thus, rathem tiecognizing that
corrosion control wasequired to render Flint's water system compliant with
federal regulations and prevent catastrophic cmmngsveolia merely suggested
adding phosphate to address water discoloratioan BXeolia’ssuggestedlosage
to address discoloration, 0.5 mg/L was far too Ibwkebruary 2016, the City was
adding four to eight times as much phosphate, £2rtm/L.

350. Veolia’s conclusion that no efforts needed to bedamtaken to
maintain the neutrality of the water supply, isgemeted as a scientific certainty
however. Its March 2015 report states that prioatoving at its conclusions,
Veolia undertook “laboratory testing” and concludkedt, “[c]urrent ferric chloride
dosages are too low and dosages of 100 mg/L or arereecommended.” Veolia
acknowledged that its recommended increase wagfisggt: “This increase to
100 mg/L is twice what is currently being fed andam higher than what had
previously been fed last year.”

351. At the same time that Veolia gave the unqualifiguhimn that the
current dosage is “too low,” and should be doublésblia knew that the City had
no corrosion control protocol and knew, or shousvénr known, that significant

corrosion was already occurring. Veolia’'s directiliat the City double its dosage
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of ferric chloride was unqualified and in no waymed that acidic water would
increase corrosion.

352. In August 2015, LAN made the same recommendatiandease the
dose of ferric chloride.

353. LAN and Veolia should have told the Cityieducethe concentration
of ferric chloride, and that adding phosphate geHabuffer wasmandatory.No
such recommendation was made, and as a resuleddeand_egionellacourses
through the City’s water supply to this day.

354. A graph prepared by the Flint Water Study Groupnfidirginia Tech
shows that the pH of Flint's water distribution t§ra became more acidic after the

Veolia Report was issued in March, even as themtte Flint River became less

8.3
City of Flint - 2015
= Flint River Source Water pH (Average) =
8.1 - 10/2: Flint
s Flint Treated Water pH (Average) has "lime
corrosion
control”
7.9 -
I A 7/13: "anyone whoisconcerned about
o © leadinthe drinkingwaterinFlintcanrelax"
2/27: Flint 4/24: Flint ‘
7.7 - has "optimal has "no
corrosion corrosion
control® control® 8/4: EPA
has been
7.5 | "handled"
5/1: "Requiringa <corrosion control>studyat the current time
willbe of little to novalue inthe long term control of <lead=."
7.3 T T ! ! : :
Jan Feb Mar May Jun Jul Aug

355. The graph above shows that the Flint River hadrenless pH at or

above 8.0 for all of 2015, and steadily increasker @une. By comparison, the
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graph shows that the pH in Flint's municipal watapply started dropping steadily
from 7.9 in March (just after Veolia made its recoandation to double the ferric
chloride concentration) to 7.3 in August. This eifnce is significant. pH is
measured on a logarithmic scale, meaning that afpihe whole number, such as
7.0 is ten times more corrosive than a pH of anotti®le number, such as 8.0
The drop in pH from 7.9 to 7.3 indicates a dramaterease in the corrosivity of
Flint's water.

356. The graph above is punctuated with quotes from mpts’ emails
and other documents that illustrate the contradiagttformation provided by State
officials regarding the existence of corrosion cohtmeasures and lead in Flint's
drinking water.

357. On June 24, 2015, the EPA reached a similar cowociusbout the
City’s addition of ferric chloride:

In addition, following the switch to using the RliRiver, the City of

Flint began addinderric chloride a coagulant used to improve the

removal of organic matter, as part of the strategyeduce the TTHM

levels. Studies have shown that an increase irchh@ide-to-sulfate

mass ratio in the water can adversely affect leadl$ byincreasing

the galvanic corrosion of lead in the plumbing nativ
Memorandum, High Lead Levels in Flint, Michigamtdrim Report, from Miguel

A. Del Toral, Regulations Manager, Ground Water Bnaking Water Branch, to

Thomas Poy, Chief Ground Water and Drinking Wateansh (June 24, 2015)
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(emphasis added).

358. Both LAN and Veolia analyzed the pH in Flint's wat8oth made
recommendations about the addition of chemicald #fect pH. Both were
negligent in their analysis of the pH and theirommendations. Had the City
started adding polyphosphate or otherwise conttdite corrosion, or decreased
the dosage of ferric chloride, less lead and Legjlanwould have been released
into Flint's water supply.

XI.  Veolia and LAN Mislead the Public, Falsely AssuringThem Water Was
Safe

359. Not only were LAN and Veolia hired for the exprgssrpose of
determining the cause of Flint's water problems atehtifying the corrective
measures necessary to render Flint's water systenplcant with state and federal
regulations, they were hired to give assurancéisgeoesidents that their water was,
quite simply, safe to drink. LAN and Veolia complievith their mandate, and
provided assurances that the water was safe tk drivhen it was not.

Xll. Lead’'s Devastating Health Effects and Other Personanjuries Cause
by Flint's Water Crisis

360. Lead's catastrophic effects are indisputable. Adiogrto the EPA,
"[yloung children, infants, and fetuses are patéidy vulnerable to lead because
the physical and behavioral effects of lead ocdutoaer exposure levels in

children than in adults. A dose of lead that wauwddre little effect on an adult can
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have a significant effect on a child. In childréow levels of exposure have been
linked to damage to the central and peripheralmesystem, learning disabilities,
shorter stature, impaired hearing, and impairech&tion and function of blood
cells."

361. According to the World Health Organization, "ledteets children's
brain development resulting in reduced intelligeropsotient (IQ), behavioral
changes such as shortening of attention span anebsed antisocial behavior, and
reduced educational attainment. Lead exposurecasees anemia, hypertension,
renal impairment, immunotoxicity and toxicity toethreproductive organs. The
neurological and behavioral effects of lead aréeliet to be irreversible."

362. The behavioral effects of lead poisoning in childreannot be
overstated. According to many of the leading redeas on lead, increased lead
levels in childhood are associated with an incre@aBkelihood of ADHD
behaviors, delinquent behaviors and arrests, imuducrrests involving violent
offenses.

363. Lead is so harmful that, according to the EPA, éstgon of lead can
cause seizures, coma and even death."

364. The effects of lead exposure are long lasting. ER& has explained
that, "[llead can accumulate in our bodies overetinvhere it is stored in bones

along with calcium. During pregnancy, lead is retsh from bones as maternal

110



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5359 Filed 12/03/18 Page 111 of 205

calcium and is used to help from the bones of ¢fast This is particularly true if a
woman does not have enough dietary calcium. Leadatso cross the placental
barrier exposing the fetus to lead. This can rasufierious effects to the mother
and her developing fetus, including: reduced groeftibthe fetus [and] premature
birth."

365. Lead is also harmful to adults. The EPA warns tfetults exposed
to lead can suffer from: Cardiovascular effectgreased blood pressure and
incidence of hypertension, [d]ecreased kidney fonct [and] [r]eproductive
problems (in both men and women)."

366. The costs of lead poisoning are real and substartidhas been
estimated that each case of childhood lead poigolgads to $5.9 million in
medical care costs over the course of appropria@ent. Leonardo Trasande
and Yinghua Liu,Reducing The Staggering Costs Of Environmental d@3msdn
Children, Estimated At $76.6 Billion In 2008ealth Affairs, 30, no.5 (2011): 863-
870.

367. The World Health Organization explains that theedirmedical costs
of lead exposure include treatment for acute leaidgming (typically chelation
therapy), as well as the treatment of cardiovasalikease in adults who develop
hypertension following lead exposure.

368. Given the long-lasting risks of lead exposure dreddotential for lead
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sediment to be disturbed and re-mobilized into wader system, Plaintiffs will
require regular medical and tap water testing araduation, at bare minimum, in
accordance with government standards.

369. Additionally, as described more fully above, thetavecrisis in Flint
caused an outbreak of Legionnaires' disease. Asiard above, the presence of
Legionella was a direct and proximate result of ¢hatch to the Flint River as a
water source and related conduct. At least 87 Flesgidents contracted
Legionnaires' and at least nine died. Those indad&l who became infected with
Legionnaires’ disease suffered death, and for thase lived, incurred pain and
suffering as well as substantial medical coststdugefendants' conduct.

370. Finally, as a direct and proximate result of Defamd’ conduct,
Plaintiffs have suffered extreme emotional distress

XIII.  Flint's Children: Catastrophic Lifetime Losses

371. Flint's most vulnerable, its children, have suftetlee most disastrous
consequences from lead exposure — diminished pat@ver the entire course of
their lives. The World Health Organization statdghese costs are sometimes
referred to agost opportunity costs .\When exposure to lead is widespread in a
society, the aggregate loss of intelligence (amnd gconomic productivity) can be
substantial."

372. Notably, this estimate is conservative as it ralaselely to lost
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earning potential and does not include costs @latespecial educational, medical,
sociological, disability and occupational services,long-term monitoring and
treatment costs.

373. According to an analysis of the economic lossesbatable to lead
exposure in 2009, "[tlhe present value of Michigastonomic losses attributable
to lead exposure in the 2009 cohort of 5 year-cdaigies from $3.19 billion (using
U.S. blood lead levels) to $4.85 billion (using Kigan blood lead levels) per year
in loss of future lifetime earnings." Michigan Nettk for Children's
Environmental HealthThe Price of Pollution: Cost Estimates of Enviromme
Related Childhood Diseases in Michig@une 2010). This report, of course, does
not include estimates of the fallout from Flingsaudl crisis.

374. Other researchers have estimated the economic tngpachildhood
lead poisoning to be as high as $50.9 billion g&Eryn lost economic productivity
resulting from reduced cognitive potential from \metable childhood lead
exposureSee supraJrasande & Liu.

375. As a direct and proximate result of Defendants'doat, Flint's
children have suffered specific, measurable damagéise form of lost earning
potential. They have also incurred damages in trenfof required special
educational, medical, sociological, occupational drsability services and related
education assistance programs.
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XIV. Property Damage Caused by Defendants’ Conduct

376. In addition to the devastating health effects apndt leconomic
productivity caused by lead exposure, Defendantsiact, as described above, has
caused significant property damage.

377. The property damages sustained by Plaintiffs falb ithree basic
categories. First, the Plaintiff owned pipes andgliapces themselves have
corroded, shortening their life span, and causurthér damage when they break.
Second, the corroded pipes and appliances remaomtanuing source of lead and
potentially Legionella, thus pipes and applianceste replaced or else remain a
continuing source of harmful exposure. Finally, thalue of Plaintiffs’ real
property has been substantially diminished as aultresf the continuing
guestionable safety of Flint's water and existerfarroded pipes and appliances.

378. Although the City has begun adding polyphosphatésteystem to
reduce the leaching of lead from its service liriks is unlikely to render Flint's
water safe because many of the pipes have beconwersaded that not even
phosphate will be able to fully encapsulate thdamer of the pipes and prevent
lead from leaching into the water supply.

379. The residents' homes have been affected in the &asheon. Even
with the addition of phosphate, their pipes andliappes will remain corroded

until replaced, and continue to be a source of laad potentially Legionella.
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Solubilized and particulate lead and Legionella agmin portions of the piping
system and appliances, and can become remobilizadyatime, causing further
damage and health effects.

380. The effect of corrosive water on residential andgnewrcial piping
and appliances is well understood. For example0&4 2study by the Water
Research Watershed Center stated, “[w]ith respedheé corrosion potential of
YOUR drinking water, the primary concerns include tpotential presence of
TOXIC Metals, such as lead and copper; deterianattmd damage to the
household plumbing, and aesthetic problems sucktasied laundry, bitter taste,
and greenish-blue stains around basins and drains.”

381. The Water Research Watershed Center has furthdaieag that,
“The cost of corrosion can be expensive. Corrosian impact you and your
family's health, aesthetic quality of your watermste money, and damage your
household piping and fixtures.”

382. Not only does corrosion cause the "premature failoir household
plumbing and plumbing fixtures,"” the Water Reseakatershed Center has
explained, corrosion also “decreases the efficiaviciiot water heaters and may
cause premature failure to the heater." According Michigan Radio news story,
Virginia Tech researchers have recently returnefdlitd out of concern that "lead

and other metals leaching from damaged pipes hasumaulated in their hot water
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heaters making bathing hazardous." The VirginiahTiexsearchers will be testing
water heaters for lead and Legionella bacteria.

383. Moreover, residents have already reported damagemggor
appliances such as dishwashers and washing madbllmeging Flint's decision to
switch water sources.

384. According to emails from Governor Snyder's office State
estimates that replacing Residents' pipes alonéd coast between $6,000 and
$8,000 per household. Other estimates of thosaaeplent costs are far higher.

385. Corroded pipes not only present a continuing hetitbat, they also
risk further damage to one's property because siorccan result in deep pits in
the pipe or tank walls that can eventually breakising substantial water damage
to homes and businesses.

386. Although the City has stated it intends to begiplaeing some City-
owned pipes, this is far from sufficient to renéint's water safe. Sergio Kapusta,
a fellow at NACE International, an industry orgaatian that develops corrosion
prevention and control standards in Houston, hataeed that "changing all the
mains in the city will not really solve the probldor the homeowners" because
the lead piping in these homes probably has beeerelg compromised. "The
corrosion is not going away. It's still there."

387. Plaintiffs have been left to pay for the damageseduby the
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Engineering and Governmental Defendants. This hagep nearly impossible, as
many of the City's residents survive on very littteney. To make matters worse,
the Washington Post has reported that, "many int Blay banks are refusing to
offer refinancing that could free up money to pay the retrofitting, and that the
costs are not covered by insurance. The crisiccrested a perfect storm to strip
their houses of their remaining value, they say."

388. Replacing the piping and affected appliances inheaome and
business is the only way to guarantee that a harbesiness will be unaffected by
corrosion and lead. The cost of such replacemeiitsramge into the tens of
thousands, if not more, per structure.

389. Moreover, the problems associated with Flint's whtare had and are
having a significant impact on residential and caroral property values and
rental rates in the City. As Daniel Jacobs, an etee with Michigan Mutual
explained, "[the tragedy is an already depressednaunity is now likely to see
housing values plummet not only because of therdama water, but because
folks cannot obtain financing."

390. Certain banks and mortgage companies have refasathke loans,
unless the borrower establishes that its waterotaljpe. A Wells Fargo & Co.
spokeswoman said it is reviewing government lendjaglelines: "[u]ntil [water]
testing and potability is affirmed, it will be diult to lend,” said the
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spokeswoman, who said such difficulties would apply all lenders.
Representatives from Bank of America and J.P. Morgamilarly have
acknowledged requiring verification of potable wateprovide financing to Flint's
residents. Lenders claim their hands are tied. Aes ¥ederal Housing
Administration, which backs loans to less-creditthvgr borrowers, explained,
government regulations require "a continuing anffigent supply of safe and
potable water" to provide home financing.

391. This creates a catch-22. Despite having switche# bareceiving its
water from DWSD, the current extent of corrosioriimt renders the water unsafe
because the pipes and appliances will remain ceda@hd sources of lead until
they are replaced. However, residents cannot obiteancing to replace their pipes
and appliances until the water is deemed safe.

XV. Defendants’ Miscount Has Resulted in Criminal Chargs and Other
Government Investigations

392. As the events that gave rise to this lawsuit engrgaultiple
government investigations were launched includimggeessional hearings.

393. One such investigation has been spearheaded byMibkigan
Attorney General's Flint legal team which interveav over 180 witnesses,
reviewed hundreds of thousands of documents, atichatély filed criminal

charges against several current and former CitySiate officials, many of whom
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are Defendants in this case. The Attorney Gensraivestigation resulted in the

following charge&"

Defendants Criminal Charges

City Officials

Darnell Earley — Emergency Managers False Pretenses, Felony

» Conspiracy to Commit False
Pretenses, Felony

* Misconduct in Office, Felony

* Willful Neglect of Duty in Office,
Misdemeanor

Gerald Ambrose - Emergency Manager False Pretenses, Felony

» Conspiracy to Commit False
Pretenses, Felony

* Misconduct in Office, Felony

» Willful Neglect of Duty,
Misdemeanor

Michael Glasgow - City of Flint * Willful Neglect of Duty,
Laboratory and Water Quality Misdemeanor (pleaded no
Supervisor contest)

» Tampering with Evidence,
Felony (charged dismissed as
part of plea)

Howard Croft — City of Flint Director » False Pretenses, Felony

of the Department of Public Works « Conspiracy to Commit False
Pretenses, Felony

Daugherty Johnson — City of Flint » False Pretenses, Felony (charge

Utilities Director for the Department of dismissed as part of plea

Public Works agreement)

* Conspiracy to Commit False
Pretenses, Felony (charged

24 Corinne Miller, MDHHS Former Director of the Bureaf Epidemiology and State
Epidemiologist, was also charged as part of therAdy General’'s investigation. As part of a
plea agreement, Miller pleaded no contest to wiliieglect of duty and must cooperate with the
Attorney General' s investigation into the Flint \&faCrisis.
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dismissed as part of plea
agreement)

* Pled no contest to one added
misdemeanor public records
charge as part of plea agreement

MDEQ Officials
Stephen Busch - MDEQ District 8 * Misconduct in Office, Felony
Water Supervisor « Conspiracy — Tampering with

Evidence, Felony

» Tampering with Evidence,
Felony

* Treatment Violation, Michigan

» Safe Drinking Water Act,
Misdemeanor

* Monitoring Violation, Michigan
Safe Drinking Water Act,
Misdemeanor

Michael Prysby — MDEQ District 8 * Two counts of Misconduct in

Water Engineer Office, Felony

» Conspiracy — Tampering with
Evidence, Felony

» Tampering with Evidence,
Felony

* Treatment Violation, Michigan

» Safe Drinking Water Act,
Misdemeanor

* Monitoring Violation, Michigan
Safe Drinking Water Act,
Misdemeanor

Liane Shekter-Smith - MDEQ Formef « Misconduct in Office, Felony

Chief of Drinking Water and » Willful Neglect of Duty,
Municipal Misdemeanor

Assistance

Adam Rosenthal - MDEQ Water * Misconduct in Office, Felony
Quality Analyst Willful Neglect of Duty,

* Misdemeanor
» Tampering with Evidence,
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Felony

» Conspiracy — Tampering with
Evidence, Felorfy

Patrick Cook - MDEQ Specialist for » Willful Neglect of Duty,

Community Drinking Water Unit Misdemeanor

* Misconduct in Office, Felony

» Conspiracy, Felony

MDHHS Officials

Nick Lyon - MDHHS Director  Involuntary Manslaughter,
Felony

* Misconduct in Office, Felony

XVI. Efforts to Remediate the Harms Alleged Herein Are hadequate

394. In March 2017, a settlement was reached in CondeRgstors for
Social Action v. Khouri, Case No. 2:16-cv-102770EMich. filed Jan. 27,2016).
That suit was brought by citizens of Flint, Michigagainst the State of Michigan
and related entities for their failure to complyttwthe Safe Drinking Water Act,
42 U.S.C. § 300j-8(a). The settlement provides that State of Michigan will
provide $97 million for service line replacemerap twater monitoring, filter
installation, bottled water distribution, and hbgltograms.

395. The prospective relief provided for in the ConcernPastors

settlement fails to adequately fund service linpepreplacement or necessary

%> In December 2017, Adam Rosenthal agreed to pleantest to a public records charge,
resulting in dismissal of all previous charges. phblic records charge was later dismissed in
September 2018. Nancy Peeler was charged with Mékad in Office, Felony, Conspiracy,
Felony, and Willful Neglect of Duty, Misdemeanorlsert Scott was charged with Misconduct
in Office, Felony, Conspiracy, Felony, and Willleglect of Duty, Misdemeanor. Finally, Eden
Wells was charged with charged with Obstructiodusdtice, Felony, and Lying to a Peace
Officer, Misdemeanor.
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health programs. Moreover, it does not even attémpemediate the harm caused

by the Government Defendants’ unconstitutional cahd

396. For example, corroded private service lines andiapges present an
ongoing public health concern as these strippedspgre a breeding ground for
potentially life-threatening bacteria. The Concerrfeéastors settlement fails to
impose an ongoing obligation for the Governmentelddants to repair this private
property.

397. Moreover, the health effects of lead poisoningrofje undetected for
some time—the Concerned Pastors settlement doespmoetde for ongoing
medical monitoring nor does it provide for educasibprograms or other remedial
programs necessary to remediate the broad socmefact resulting from the
Government Defendants’ unconstitutional conduct.

XVIII. Governor Snyder and MDEQ Treated Flint's Predominartly
African American Citizens Differently than Other Communities in
Flint.

398. The preceding paragraphs describe in detail hovetla protections
that exist to prevent tragedies of this magnituéeamot afforded to the citizens of
Flint. As described in more detalil in the followiisgction, key MDEQ officials
including Defendants Dan Wyant, Liane Shekter-Smitichael Prysby, and

Stephen Busch blatantly and unjustifiably ignoredl @ransgressed the very
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environmental laws they were charged with enforcMg rational basis exists for
MDEQs failure to apply the law to the Citizens ¢ihE Moreover, the number and
significance of these transgressions, their dismtopnate effect on African
Americans and persons of color, MDEQ'’s seriousamekplained deviations from
its existing procedures, internal correspondencenathstrating a callousness
toward the people of Flint, and MDEQ’s history asaimination toward African
Americans and willful refusal to enact a satisfagtaondiscrimination policy
warrant an inference of discriminatory intent.

399. State law grants MDEQ the, “power and control opablic water
supplies and suppliers of watéf."Thus throughout the course of the events
described in this complaint, MDEQ had jurisdictiand authority to regulate the
public water supplies in Flint and throughout thees

400. MDEQ officials failed to comply with the law anddin own internal
policies in the following respects: (1) grantinfFaudulent Administrative Consent
Order to allow Flint to borrow funds to participate the KWA; (2) issuing the
Flint Water Treatment Plant a permit pursuant te Michigan Safe Drinking
Water Act without observing the statutorily mandia#-day notice and comment
period; (3) failing to comply with sampling and wopized corrosion control

protocols as required under the State and Fedead land Copper Rule; and (4)

26 MICLA 325.1003.
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lacking any nondiscrimination policy for more thd@Q years and ignoring EPA
requirements to update its policy for years.

401. The misconduct described herein was exacerbatedGbyernor
Snyder’s refusal to acknowledge the unfolding srisiFlint and declare a state of
emergency. Article V, Section 1 of the Michigan Gtution provides that, “[t]he
executive power is vested in the governor.” Adaisithy, pursuant to the Michigan
Emergency Management Act, the Governor may deeldstate of emergency” or
“state of disaster” and “activate applicable refmfces if an emergency or disaster
or imminent threat thereof exist§."Therefore, throughout Governor Snyder’s
tenure as Governor, he has had the authority ttakea state of emergency for
any city, state, or other community within the 8tat Michigan.

402. Governor Snyder's decision to wait months beforemédly
recognizing the public health emergency facingtkdenied citizens’ access to key
State resources, unnecessarily prolonging citizemposure to toxic substances
including lead. Governor Snyder’'s delay deviatednfrhis swift response to
disasters in white and/or affluent communities Eatted any rational basis.

403. Flint as it exists today is a product of racial cdisination and

segregation. The Michigan Civil Rights CommissioRsport entitled, “The Flint

2" Michigan State Police, Disaster Declaration Prsces
https://www.michigan.gov/msp/0,4643,7-123-72297 5068994-318833--,00.html.
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Water Crisis: Systemic Racism Through the Lens loftF(February 17, 2017),
explains that because of discriminatory (and ndggél) zoning restrictions and
hiring practices, Flint was originally home to ajardy-white population. When
the City’s largest employer—GM—required additiomadrkers to help it respond
to increased demand from World War Il and changedhiring practices to allow
African Americans to occupy a larger number of poss, Flint's African
American population quickly grew, more than quadingp between 1940 and
1960. Subsequent policies aimed at promoting homeoship in certain
neighborhoods resulted an exodus of Flint's whitigens®®

404. Today Flint's 102,290 citizens are 54.3% African é&moan or Black
and 59.6% minority/non-whit€. By comparison, the State of Michigan is only
14.1% African American or Black and only 20.6% mihgnon-white®® This
places Flint in the top ten cities with 100,000noore total population and the
highest percentages of Blacks or African Americadsne or with other racés.

Flint’s citizens are also poor as compared theok#te State. In Flint, the median

28 SeeThe Flint Water Crisis: Systemic Racism Throughlties of Flintat 23-85, Michigan
Civil Rights Commission (Feb. 17, 2017),
https://www.michigan.gov/documents/mdcr/VFIlintCsRiep-F-Edited3-13-

17_554317_7.pdf.

29 QuickFacts — Flint City, Michigan, U.S. Census &aur,
https://www.census.gov/quickfacts/fact/table/flingmichigan/PST045217.

%0 QuickFacts — Michigan, U.S. Census Bureau, hftpaw.census.gov/quickfacts/mi.

31 The Black Population: 2010 at Table 7, U.S. Cetureau (Sept. 2011),
https://www.census.gov/prod/cen2010/briefs/c20 lMhpdf.
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income is only $25,656 as compared to $50,803 in the rest of the State
difference of nearly 200%.

405. The Michigan Civil Rights Commission asked, “Woullde Flint
water crisis have been allowed to happen in Birtmamg, Ann Arbor or East

Grand Rapids?” and concluded, “We believe the ansswveo[.]”**

The allegations
set forth herein provide context and support fer@mmmission’s conclusion.
1. MDEQ Officials Deviated From The Law and Their Own

Internal Policies in Issuing a Fraudulent Administrative
Consent Order.

406. As discussed herein, the switch to the Flint Ra®®a drinking source
followed from the decision of Flint to join the KWA However, subsequent
investigation has revealed that Flint was only dbléund its portion of the KWA
because of a fraudulent ACO issued by MDEQ officadd premised on the use of
the Flint River as a water source.

407. When Flint and MDEQ initially considered interimwsoes of water
in the event Flint chose to join the KWA, use oé thlint River as a sole water
source was rejected. According to notes from a Na&@, 2012 meeting between
officials from the KWA, City of Flint, and MDEQ, Wvas recognized that the Flint

Water Treatment Plant (“Flint WTP”) could not sgféteat water from the Flint

32.S. Census Bureau, QuickFacts — Flint City, Mijetm, supra note 7.
33 U.S. Census Bureau, QuickFacts — Michigan, supta 8.
34 Michigan Civil Rights Commission, supra note 64at
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River. The meeting minutes provide that, “Rehadtiitn of the Flint WTP, for
daily operation using Flint River water, is not aption.” The minutes further
explain that, “high bacteria and high carbon cotetions are present in Flint
River water and fluctuate depending on rain evémscordingly, “[tlhere was
strong opinion expressed that Flint River watea idifficult water to treat due to
temperature, flow variability and water quality olgas in general!” Participants
further noted that use of the Flint River “couldjuee tertiary treatment at both
[waste water treatment plant] facilities, if the W withdraws too much water,
even in the interim period. Truly a concern forlbtite County and City!”

408. Because of the difficulties presented in treating Flint River and
concerns regarding whether it could supply suffitigields, the minutes reflect
that the participants affirmatively rejected usithg Flint River as the primary
source of water, instead choosing to explore whidthet's WTP could adequately
treat blended water from Lake Huron and the FlinteRor DWSD and Lake
Huron. The notes state that it was, “agreed that Elity would draft a proposal,
soon, ON BLENDING, and give to MDEQ for review aaplproval.”

409. Throughout 2012 and into 2013, City and State w@fifsiccontinued to
explore the financial advantages of joining the KW@rsus negotiating a new
contract with DWSD. On January 8, 2013, Eric Kliintem the Department of

Treasury called Mike Prysby as part of Treasumpaestigation into whether it was
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in Flint's financial interest to stay with DWSD goin the KWA project.

According to Prysby’s notes from the call, Flintsagtill only exploring the option
of using Flint's WTP for blended water. He wrot&hé city of Flint may elect to
utilize their WTP for the blending of treated waterm the Flint River with water
purchased from DWSD or KWA provided that all apgbte drinking water
standards are maintained.”

410. On March 26, 2013, in preparation for a conferenal between
MDEQ and the Department of Treasury personnel,HetefBusch emailed MDEQ
Director Dan Wyant, deputy director Jim Sygo, LigBleekter-Smith, and other
MDEQ officials raising concerns about using thenFRiver as the City’s water
source. Specifically, he noted that continuousaiddint River water to supply the

City of Flint would “[p]Jose an increased microbradk to public health[;]” “[p]ose
an increased risk of disinfection by-product (cangen) exposure[;]” “[t]rigger
additional regulatory requirements under the Miahigafe Drinking Water Act. .
.;" and “[r]lequire significant enhancements taatraent at the Flint WTP, beyond
those identified in the TYJT report . . . .” Bustthther explained that using the
Flint River would impose substantial costs and agdgs to the Flint Water
Treatment Plant due to the need to provide softgniimitations on disposal
options for lime sludge, increased ozone capaaity, additional backup power.

411. During this time, Flint continued to negotiate wiBWSD to
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determine whether participation in the KWA or puasimg water from DWSD
provided greater financial benefits for the Citytiie short and long term. On April
16, 2013, DWSD presented Flint/Genesee County avghoposal that purported to
save Flint/Genesee 50% immediately and 20% compsve&WA over the
following 30 years. Regardless, Flint rejected DW&SGEKfer. In response, Dennis
Muchmore, Governor Snyder’s then chief of staff emkk“if the last DWSD
proposal saves so much money, why are we movingdaivith KWA? | take it
that Flint doesn’t trust them and is just fed up@e® Kurtz have his head on
straight here?” In response, Andy Dillon repliedhat is the $64,000 question.
DEQ is firm that KWA is better. Are they an honésbker?” (emphasis added).
Unfortunately, that question was soon to be ansivieréhe negative when MDEQ
played a key role in helping Flint obtain a frawehul ACO.

412. EM Kurtz ultimately rejected DWSD's final offer, obsing instead to
join KWA. Dillon subsequently approved this decrsid¢However, the decision to
participate in KWA raised a key question: how woutint, pay for such a
substantial financial undertaking? Flint's sharetre $220.5 million project was
34.2%--more than $70 million.

413. Because Flint was in receivership at the time Hbme Rule City Act
limited the City’s ability to borrow funds. The HaRule City Act contained an
exception, however, that would allow the City torroav additional funds only
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under the following circumstances: “[ijn case otfiflood, or other calamity, the
legislative body may borrow for the relief of thehabitants of the city and for the
preservation of municipal property . . . .” Takiaglvantage of this provision,
however, required the City to obtain an Administt@tConsent Order (“ACQO”")
from a State Agency attesting to some sort of ‘ftaa”

414. On December 19, 2013 Nicole Zacharda of MDEQ’s WRiEsource
Division emailed several other MDEQ employees ideig Liane Shekter-Smith
and Stephen Busch. She wrote that she had recémteived a call form Mike
Robinson (he’d initially contacted Barry) seekingat/[she’d] characterize as a

415. ‘sweetheart’ ACO intended to ease the City’s apild access bond
funding for their possible new water intake fromkkeaHuron. As a trade of sorts,
Mike was suggesting that his client would resohstRB1 issues at their water
treatment residual lagoon. | told Mike that whileriderstood the Part 31 angle,
this really seems like a Drinking Water prograndliédlike Robison was a lawyer
for Warner Norcross who handled environmental isgoethe City of Flint.

416. Ms. Zachardo then wrote, “Having met with Steve @upf the DEQ
drinking water section] and others ... my suspisibave been confirmed and this
really does not strike me as our issue in the WRItér Resources Division).”
She continued, “[p Jrovided that you & Liane concony recommendation at this

point is that | check back in with Mike Robinsordasuggest that he work through
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Steve and his staff . .. .”

417. Liane Shekter-Smith’s initial reaction was hesitastating that she,
“need[ed] more information” because her divisiod dot “have an enforcement
action” with the City. She then stated she woultkeéd to speak to Stephen Busch
to understand what the ‘ask’ is . . . .” Indeedsibelieved that Shekter-Smith’s
initial hesitancy regarding the inappropriatenesshis request was shared by
others.

418. MDEQ'’s hesitancy was short-lived, however, and teegn became
an active participant in helping push through tlogus ACO. On February 10,
2014, Michael Robinson, an attorney assisting thigy Mf Flint with
environmental, emailed Stephen Busch dictatingahguage that the City’s bond
counsel required in the consent order so that tiye could move forward with
obtaining bonds to pursue the KWA. That languagéesdt “The respondent plans
to use the Flint River as its temporary sourcerdfeated water supply until KWA
water is available. The respondent must undertageKWA public improvement
project or undertake other public improvement ptgdo continue to use the Flint
River, such as additional water treatment plant rompments, source water
protection public improvements and public improvetseo obtain back-up water
supply, in order to comply with Act 399.”

419. On February 14, 2014, Busch responded that, “[timguage you
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provided in relation to the bond counsel's needseaps to be acceptable and
should be added to the final version.” Eight dé&ter, on February 18, 2014,
Stephen Busch emailed Richard Brim, John Craig, dnd Arduin—all of the
MDEQ— asking them to insert the exact languagn@éACO that Mr. Robinson
had said the City’s bond counsel required.

420. When the process slowed, KWA'’s bond attorney, DaMiassaron,
emailed to Flint-finance director Gerald Ambrosel &M Early to emphasize the
urgency of obtaining the ACO. He explained that K\WAs ready to proceed with
a $220-million bond issue so it could continue pipe construction. “However,
we cannot take that step until the DEQ AdministetConsent Order . . . is
effective,” Massaron wrote, and “the City needs A0 in place by the end of
this week. . . . In order to ensure that the emimect can be financed . . . and that
the City will have some debt capacity in the fuiutiee ACO is a condition
precedent to proceeding . . ..” Unless the MDEBEQ &€ity moved quickly to get
the ACO, Massaron continued, “the KWA will have ergded its initial resources
and be forced to stop construction and the prajgttoe delayed for at least one
construction cycle.”

421. Not wanting to risk KWA's ability to push forwardith the bond
offering on its desired schedule, officials frome tldepartment of Treasury

intervened to ensure MDEQ’s cooperation. On Mar8h2D14, Gerald Ambrose
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forwarded Massaron’s email to Wayne Workman of Biepartment of Treasury,
and stated the following: “We greatly appreciate ttall made after our last
meeting to [M]DEQ by Eric Cline regarding the pemgiACO. It has moved
along, but still in process. Any additional assis& you an [sic] give would be
greatly appreciated.”

422. MDEQ received the message and quickly finalizedrédfto push the
ACO through. The ACO was executed on March 20, 2(Rdrsuant to the
aforementioned ACO, the City of Flint was boundhe use of the Flint River as
its interim water source. After obtaining the ACBInt entered a Bond Purchase
Agreement allowing it to borrow funds despite beingeceivership so that the
KWA could move on to the next phase of constructionfortunately, the Flint
Water Treatment Plant was nowhere near ready tim lokgributing water.

2. MDEQ Officials Deviated from the Law and MDEQ’s Own

Internal Practices and Procedures in Issuing the Apl 9, 2014
Permit for the Flint Water Treatment Plant.

423. With the ACO executed, KWA moved forward with thend
issuance and City and MDEQ officials were left wififl the requirements of the
ACO: namely obtaining a permit to upgrade the FiWdter Treatment Plant such
that it would treat and distribute Flint River wate

424. The Lead and Copper Rule requires states to “reaiesvapprove the

addition of a new source or long-term change inewdteatment before it is
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iImplemented by the water system.” 40 C.F.R. 14bX2](iii). The Michigan Safe
Drinking Water Act regulates the MDEQ’s authoritwyen Michigan’'s water
systems as well as its authority for issuing pesnmpacting the state’s water
systems. Section 325.1004 of the Michigan SDWA illethe requirements for
evaluating and issuing permits for proposed wagstesns. It provides that, “The
department shall provide public notice that it awducting an evaluation under
subsection (3) and shall provide a public commemiog of not less than 45 days
before making a determination on that evaluatidhCL 325.1004(4). Subsection
3 outlines the types of water systems subject i rdguirement to include water
systems that would, “[p]Jrovide new total designetdhdrawal capacity of more
than 2,000,000 gallons of water per day from thdevgaof the state.” MCL
325.1004(3).

425. The Flint Water Treatment Plant was intended tdaviiw more than
14,000,000 gallons of water per day from the FRiter and thus would have
been subject to the Michigan SDWA's requirementgfoblic comment.

426. As of March 28, 2014, three weeks before the Cigniped to start

using the Flint River as its primary water soutibe, City had not even submitted

3 City of Flint Water Reliability Study at 26, RoviRFofessional Services Company & Potter
Consulting (Dec. 2013),
https://www.michigan.gov/documents/snyder/Rowe 2®Rdiablity Study comp
ressed 515343 7.pdf.
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an application to the State for approval to make ¢hange. Stephen Busch is
guoted in the article as stating, “[ijn regardshe actual application, we haven't
received one.. . . We've received preliminary desgans and preliminary
specifications and we've commented on those. Thay be waiting until they
have the commentsworked out before they submiapipéication.®®

427. According to an article in Michigan Live, Busch ¢aiped that, “If
the state hasn’t approved Flint’'s use of river wateApril 18, Busch said, the city
would just continue to buy water from Detroit om@n-contract price until Flint
has state [sic] OK to begin using the riv&r."The article also stated, “[Howard]
Croft said there will be a series of public foruwisere residents can ask questions
about the city’s water transition, what that wikkam for rates and other¥.”

428. According to the issued permit, the City of Flinbsitted its
application for a permit three days later on MaBh 2014. The application
proposed various, “[ijmprovements to the City ohELime Sludge Lagoons . . .
to allow lime sludge form the Flint WTP to be streéuring the interim period
when the plant [would] be treating Flint River wateThe application further

provided for, “[p]lugging and abandonment of 8"anhpiping; construction of 306

3% Dominic AdamsState says Flint hasn't applied for permit to user as

drinking water sourceMichigan Live (Mar. 28, 2014),
http://www.mlive.com/news/flint/index.ssf/2014/0&te_says_flint_hasnt_applied

_1.html.

*71d.

¥ d.
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LF of new inlet piping; installation of bulkhead axisting outlet structure to
prevent discharge to surface water.” Additionallige application proposed to
construct a, “new decant tower structure, 8" gsawsewer, and decant pump
station” and other changes.

429. On April 9, 2014—just nine days after the applicatwvas submitted
— the MDEQ issued the permit. It was signed by Dééat Cook who writes in the
line designated, “Reviewed by,” “Patrick Cook foFM for Mike Prysby.”

430. MDEQ’s Public Involvement Handbook provides thafp]tiblic
involvement in decision-making and in policy formeatis an essential element of
environmental programs?” The Handbook further provides that, “The DEQ is a
regulatory agency. It's charge of environmentalt@cton is often facilitated
through the use of permits, which are issued twere adverse effects to the
environment. . . . Many of the DEQ permit programf®rm the public about
pending permit decisions through newspaper lega, dde DEQ Calendar,
bulletins, online permit tracking systems, and mgillists. Often these public
notices provide a time period (usually a 30 day lipubomment period) for

interested persons to send comments to the DEQpamnait before it is issued or

%9 Public Involvement Handbook at i, Michigan Depagtihof Environmental Quality (Jan.
2014), https://www.michigan.gov/documents/deqg/deg-oaupublicinvolvementhandbook
415012_7.pdf.
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denied.*

431. When MDEQ issued the April 9th FWTP permit, it motly failed to
comply with Michigan laws by ignoring the mandato#p-day notice and
comment period, it also failed to adhere to its quaticies as articulated in the
Public Involvement Handbook which seek public imavhent in decision-making.
According to MDEQ calendars from that year it does appear that there was any
notice of the permit application.

432. The permit issued by MDEQ would not have fallen emthe State
SDWA's provision for expedited permits because tlpabvision expressly
excludes permits “involving water treatment proessground or elevated storage
tanks, chemical feed systems, wells, booster sigtipumps, new proposed water
works systems subject to a capacity assessmeptpcts funded under the state
drinking water revolving fund established undertisec16b of the shared credit
rating act, 1985 PA 227, MCL 141.1066b.” MCLA 3280%a(7).The permit
application expressly involved several of thesetenst

433. The April 9, 2014 FWTP permit was a constructiorrnpé that
provided for the construction of several differ@tnt components. Many water
treatment components are not “off the shelf” ansteaad must be manufactured

specifically for the plant they’re intended for.M@&n the scope of work described in

401d. at 6.

137



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5386 Filed 12/03/18 Page 138 of 205

the April 9, 2014 FWTP permit, completion of themdified projects would likely
have taken at least 60 days. Regardless, the FWg&nkdistributing water just 16
days later.

3. MDEQ Officials Abdicated Their Responsibility to Enforce

Michigan’s Safe Drinking Water Act, the Lead and Caqper
Rule, and MDEQ Internal Procedures.

434. As discussed in more detail herein MDEQ officia#ed to correctly
apply LCR sampling protocols as well as the LCRi$e rrequiring optimized
corrosion control.

435. MDEQ subsequently claimed to have “misinterpretetdé Safe
Drinking Water Act's requirements that water systesuch as Flint’s include
optimized corrosion control. But documents from MDE files belie their lack of
knowledge. Specifically, on April 21, 2004 thenetitor of the MDEQ Steven
Chester wrote the U.S. EPA regarding MDEQ’s oblaya under the Lead and
Copper Rule (LCR) pertaining to schools and dag d¢acilities. In that letter, he
specifically acknowledged that in “schools and daye centers connected to
CPWS [community public water systems] serving mtran 50,000 residents”
those “water systems have had to demonstrate amdtaamaoptimal corrosion
control.” Jim Sygo, then Deputy Director of MDEQasvcopied on the letter and
continued to work at MDEQ throughout the Flint Wazisis.

436. There is also evidence that disputes MDEQ’s clamat it lacked
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knowledge that samples taken to assess compliartieeghe LCR should be done
after flushing. As early has 1990, MDEQ documentattates, “Samples should
be taken from cold water fixtures only. The fixtureist not have received prior
use the day of sampling. Capture the first flow afuthe fixture and fill the sample
container.” (handwritten underlining in the originghis paragraph is also
surrounded by two handwritten stars).

437. Unfortunately, these were not the only ways in WH@DEQ failed to
enforce Michigan’s SDWA. For example, the Michigaafe Drinking Water Act
required the MDEQ to notify the public if, “a publvater supply is found not to
be in compliance with the state drinking water deads.” MCLA 325.1019(1). As
recounted above, the first warning signs regardimg safety of Flint having
switched to the Flint River as its drinking soumgere spikes in the levels that
triggered a boil water advisory.

438. Defendant Prysby admitted in an email to StephescBand Adam
Rosenthal dated August 19, 2014 that the pressaselessued by the City
accompanying the advisory falsely attributed tresom for the boil water advisory
to an “abnormal test.” Specifically, he wrote, “tftatement defers to an ‘abnormal
test’ due to sampling error over the most recenhd8rs as the trigger for the
BWA. This is false as the BWA was in effect for ov& hours at the time of the

press release and was issued because of the &diéatro result and the number of
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total coliform results obtained from the affecte#aabetween the 12th and the
14th. Also, while sampling error could be possibtgther potential causes (LOP,
mainbreak, Xconn, improper connects, etc.) showadehbeen discussed in the
press release.”

439. Additionally, on March 10, 2015, James Henry of @enesee County
Health Department wrote Howard Croft, Mike PrysBerry Ambrose, Mayor
Walling, and other city and other officials from @0 regarding the “significant
increase of confirmed Legionella illnesses relatitee previous years” and
explaining that, “Legionella can be a deadly, watene disease that typically
affects the respiratory system.” He expressly ndte, “[tlhe increase of the
ilinesses closely corresponds with the timefram#hefswitch to Flint River water.
The majority of the cases reside or have an adsmtiavith the City. Also,
McLaren Hospital identified and mitigated Legiomeih their water system. This
Is rather glaring information and it needs to bekkd into now . . . .” Importantly,
he noted that, “In the past, | have requested tet wih the water plant staff and
MDEQ regarding Legionella concerns. | did not reeea response from the water
plant staff and MDEQ declined.” (emphasis added).

440. In response, Stephen Busch acknowledged thatctiaege in [water]
source may have created water quality conditioas tould provide additional
organic nutrient source to support legionella ghgiwtbut deflects blame,
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explaining that, “there is no evidence or confinmatof legionella coming directly
from the Water Treatment Plant or in the communviter supply distribution
system at this he made no efforts to actually iigate that issue. In this way,
MDEQ deviated from its response to other assertiminsinsafe environmental
conditions.

441. No other city or county in Michigan has experiencéna total
disregard MDEQ showed Flint. Indeed, over the fag years, there have been
dozens of new water projects that MDEQ oversawe&\of these projects took
place in cities or counties with known lead pipestably, each of these cities is
predominately white and in none of these instaegdVIDEQ turn the other way
in the face of blatant violations.

4. The EPA Civil Rights Office Found MDEQS
Nondiscrimination Procedures Insufficient Under Fectral Law

and MDEQ’s Prior Notice and Comment Procedures
Discriminatory Towards African Americans.

442. The crisis in Flint is not the first time MDEQ hdemonstrated its
unwillingness to provide African Americans the sadewel of protection from the
environmental laws as Michigan’s white citizensdded, Flint is home to more
hazardous sites than other, affluent and whitesaséthe State.

443. Even more relevant, on January 19, 2017, the Uni&dtes

Environmental Protection Agency’s (“EPA”) Extern@lvil Rights Compliance
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Office (ECRCO) issued a letter providing its corsotuns following an investigation
into whether the MDEQ had violated Title VI of tkavil Rights Act of 1964, as
amended, 52 U.S.C. 88 2008dseq,. (Title VI) and the EPA’s nondiscrimination
regulations found at 40 C.F.R. Pait'7.

444. That letter addressed a complaint submitted on idbee 15, 1992 that
alleged the MDE® discriminated against the citizens of Flint in tila to granting
a permit to the Genesee Power Station. In gramtiegermit, the EPA found, “that
the preponderance of evidence supports a findindismdriminatory treatment of
African Americans by MDEQ in the public participati process for the GPS permit
considered and issued from 1992 to 1984The letter noted that, “Flint was and
continues to be predominately African Americandatinote omitted). Additionally,
while the EPA explained that during the relevametiperiod the, “MDEQ had
written no formalized operating procedures for agsiohg its meetings or hearings.

445. [T]here were a series of unwritten standard opasgarocedures that
EPA was told existed or that could be discernethflearing records.” The EPA

concluded that the MAPCC, “deviated from those d&ad operating procedures on

412017 EPA Civil Rights Letter to MDEQ, EnvironmehBaotection Agency (Jan. 17,
2017), https://www.epa.gov/sites/production/fil€dl/Z-01/documents/finalgenesee- complaint-
letter-to-director-grether-1-19-2017.pdf.

“2 Formerly referred to as the Michigan Departmeriafural Resources (MDNR)

and later becoming the MDEQ.

432017 EPA Civil Rights Letter to MDEQ, supra nofe at 3.
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more tharone occasion to the detriment of African Americiffs.

446. Given the deviations, the EPA found that, “[tlhetatdy of the
circumstances described above supported by a pdepamce of the evidence in the
EPA'’s record would lead a reasonable person toledadhat race discrimination
was more likely than not the reason why African Aicens were treated less
favorably than non-African Americans during the 29994 public participation for
the GPS permit*®

447. The letter also stated that EPA had, “concerns MREQs current
policies are insufficient to address the potent@ discrimination given the
deficiencies in MDEQ’s public participation prograffi

448. More specifically, the “EPA determined that MDEQdhaot been in
compliance with its longstanding obligation to édth procedural safeguards
required by EPA’s regulations implementing the fatleon-discrimination statutes.
For almost 30 years, MDEQ failed to provide thenfdational nondiscriminatory
program as required by non-discrimination regutei@o: provide a continuing
notice of non-discrimination; adopt grievance pohges that assure the prompt and
fair resolution of complaints alleging violations the non-discrimination statutes

and EPA’s implementing regulations, and designieaat one person to coordinate

44 1d. at 16.
4 1d. at 17.
46 1d. at 3.
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its efforts to comply with its obligations underethfederal non-discrimination
statutes and EPA’s implementing regulatiot{s.”

449. In July 2014 the EPA informed MDEQ that it was mottompliance
with the EPA’s requirement that it have in placeam-discrimination policy; the
EPA followed up with MDEQ again on this issue iphne call on August 20, 2015
during which it informed MDEQ regarding how to raigethe agency’s nearly 30
years of non-compliance. On November 6, 2015, MpESYided EPA with a copy
of its October 28, 2015 “Policy and Procedure Numli@®-024, Subject: Non
Discrimination in Programs Receiving Federal Assise from the U.S.
Environmental Protection Agency.” That policy wagned by then-Director of the
MDEQ, Dan Wyant.

450. On December 3, 2015, the EPA informed MDEQ thapdbcy was
still insufficient in several respects outlinedtie table below. Critically, however,
despite having been informed of these deficienoeexly three years ago by the
EPA, MDEQ has taken no steps to remedy these deiims and the same defective

policy remains in place.

41 d.
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EPA’s Identified Deficiencies in Current Status of MDEQ'’s
MDEQ'’s Nondiscrimination Policy | Nondiscrimination Policy (October
(Jan. 2017) 2018)?®

Does not list the Federal Same.

nondiscrimination statutes to inform
people about the statutes that protect
them and on what bases complaints
may be filed through MDEQ’s
grievance frocedure.

The notice is not prominently The nondiscrimination policy is
displayed on MDEQ’s home page. | nearly impossible to find — one has o
click on the “DEQ policies” in the
bottom, right-hand corner of
MDEQ'’s homepage and then click on
the first “Department” link in the list
of DEQ policies and procedures
(there are two) and then read through
the policies to find the
nondiscrimination policy.
Searching MDEQ’s website for Same.

“race,” “title VI,” “discrimination,”
and “disability” does not lead to the
notice.

The Notice is in English only with a| Same.
note informing those with limited
English proficiency that they can
requires the notice in other languages.
While the notice states that MDEQ | Same. Their home page has a link for
will accommodate those with “ADA” but this only links users to
impaired vision or hearing, there is nMichigan’s general disability
evidence on MDEQ'’s website that | resources center — there is no
those services are available or how|tmformation about how those with
access them. impaired vision or hearing could
access MDEQ services.

8 Nondiscrimination in Programs Receiving Federadig@nce from the U.S. Environmental
Protection Agency, Michigan Department of Enviromtag Quality (Oct. 28. 2015),
https://www.michigan.gov/documents/deqg/deq-FinaEQ@ Procedure_09-024 10-28-

15 505494 7.pdf.

145



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5394 Filed 12/03/18 Page 146 of 205

The Notice provides that the Same.
Nondiscrimination Compliance
Coordinator was responsible for
coordinating MDEQ'’s compliance
with federal nondiscrimination
statutes and EPA’s implementing
regulations but does not identify this
The grievance procedure fails to Same.
identify the type of discrimination
prohibited or the applicable Federal
nondiscrimination statutes.

The policy fails to contain assuranceSame.
that retaliation is prohibited and thalt
claims of retaliation will be handled
promptly.

The policy fails to provide for Same.
periodic assessments of the efficacy
of MDEQ'’s effort to maintain
compliance with federal
nondiscrimination statutes.

The policy fails to provide for Same.
conduct reviews of formal or
informal discrimination complaints
filed with the MDEQ to identify and
address any patterns or systemic
problems.
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The policy fails to provide for Same.
appropriate training for persons
involved in informal resolution of
discrimination complaints filed with
DEQ under federal nondiscriminatign
statutes.

451. The EPA concluded that at the time of issuing &t in 2017, “EPA
ha[d] significant concerns about MDEQ’s current lpuparticipation program and
whether MDEQ can ensure that discriminatory treatmeould not occur today.
Similarly, EPA . . . is deeply concerned that MDEQes not take seriously its
responsibility to implement a properly functioningn-discrimination program as
required under EPA regulations.”

452. Those concerns are well-founded. Despgarshaving passed since
the EPA issued its initial set of concerns regaggdwWDEQ’s nondiscrimination
policy and MDEQ failing to takany steps to remedy those concerns, in regard to
the Flint Water Crisis, MDEQ flagrantly ignored Migan law as well as its own
internal procedures to the detriment of Flint's dominantly Black/African
American citizens. With regard to the Flint Watesis, the EPA stated that it has,
“‘informed MDEQ that it will conduct an investigationto MDEQ'’s procedures for
public notification and involvement as well as cdipce with its non-
discrimination requirements.” To date, nothing leen made public as to the

results of that investigation, however the minopgpulations in Flint continue to
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suffer as a result of MDEQ’s failure to abide bydaenforce Michigan’s
environmental laws and regulations as well as Eddendiscrimination statutes.
5. The EPA Civii Rights Office Found MDEQ5
Nondiscrimination Procedures Insufficient Under Feckral Law

and MDEQ’s Prior Notice and Comment Procedures
Discriminatory Towards African Americans.

453. Governor Snyder’s response to the public healtlsiscrin Flint
unnecessarily prolonged the crisis, depriving Fohkey state resources that could
have hastened efforts to provide Flint with saf¢ena

454, While the sheer number of individuals in Governonyd&er's
administration with knowledge of the lead level$-Imt suggests that the Governor
became aware of this crisis far earlier than heauksitted, by his own admission
he learned “On October 1st, 2015 . . . that ouwlestaperts were wrong. Flint's
water had dangerous levels of lead. On that depygk immediate action. First, we
quickly reconnected to the Detroit water supplpégin sealing the damages pipes.
Second, | ordered the immediate distribution ofewdiiters and extensive blood
level testing in schools and homes to identify éhas$ the highest risk so they
received healthcare, nutrition and additional suppo

455. Thus, even if Governor Snyder is to be believed ligadid not learn
about the heightened lead levels until October2035, he still waitednonthsto

impose a State of Emergency in Flint — a declamatimat would provide key
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resources to the residents of Flint.
456. Critically, Governor Snyder did not demonstrates ttype of delay in
recognizing and responding to various emergenciesther cities and counties

where the population was predominately whte:

Dedaratio] Date of | Date rme Cause Cocetion | Demograpnics
n Emerge| Emergenc Eromrgrqe (Census
ncy Kl _ ncy to Bureau -
Dedarat Noted in | Govern 2017 est.)
State of |5/14/2015/3/2012 | 10-11 | Flooding | Genesee | 43240 VNITE;
Emergenyg 20.3%
2 to days County African
Statear | /257201 gﬁllzl%%z 4 days Vviiarire | Luce Ameorlcan
Disaster |2 y County H 17590Wh|te
African
American
Stateqr | 97257201 572172012 | 4 days WITATITe | SCNOOICTaTT 86.3%
Disaster |2 County Whlte 0.5%
African
American
Stateor | 97972013 471212013 | 14-27 Frooding | Kent 8Z2.5% WNITE;
Disaster to days County | 10.5%
4/25/2013 African
Stateor | §/137201 8/1L/2014 | Z days Frooding | Wayne 54. 6% White;
Emergeny 4 Codnty
A ncan
American
State of |8/13/2018/11/2014 2 days | Flooding Oakland | {3 /2”5%W“'Ie
Emergenyg 4 County | African
American
Stateor | §/137201 8/11/2014 | Z days Frooding | Washtenew| 74.2% White:
Emergenyg 4 County 12.4%
African
American
Stateor 17512016 L:-OV 10 gtgs water — 88r&enstee gec g{%’[lo
Emergenyg F]es oreY Contamin Y | &htira
new an 6 | ation County toxic
as of Oct. months water.

9 Governor Snyder also declared a “State of Emenrgenc Detroit during his tenure as
Governor. Because that declaration related to Dtfonancial status—rather than some type of
disaster—and because it was in response to an gemey” that evolved over a long period of
time, it is not included in the current chart.
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State of | 1/6/201712/24/20H 13 days bewer Macomb % %"/;Whlte
Emergeny Col?aps County | 2£:0%
&AL Al Amerlcan
Stateofr B/267201] 672312017 | 3 days l—loocung [Sabella 2%
Emergenyg 7 County Whlte 2.8%
African
Amerlcan
Stateof 137200 71972018 | 18-22 FTooding /—\Ile%c 0%
i 3 to ays Whlte 1.5%
Disaster Af
2/23/2018 African
Stateofr 137201 71972018 | 18-22 FTooding | Arenec 96.5%
Disaster |8 to days County Whlte 0.4%
2/23/2018 African
By | S e oo TRy | Jhe. o e
212312018 ° Africah
American
State of | 3/13/2012/19/2018| 18-22 Flooding | Berrien 79.700A) White;
Disaster |8 to days County ,%\?r'icl:é)n
2/23/2018 American
Bti%taesq[re r g/ld/ZUJ. tz(/)w/zuw g—zsz Frooding &%Sffnt \%]hS% 5 304
212312018 ° Y| RfeeR
American
Stateofr 137201 71972018 | 18-22 Frooding | Clare 96.5%
Disaster |9 to ays County White; 0.7%
2/23/2018 African
American
State of |3/13/2012/19/2018| 18-22 | Flooding | Eaton Wh%’ 7 0%
Disaster | g to days County African
2/23/2018 American
Stateofr 137201 71972018 | 18-22 Frooding | Tngham 76.1% White:
Disaster |8 to ays County 12.1%
2/23/2018 African
American
Bti%taesq[re r g/ld/ZUJ. tz(/)w/zuw g—zsz Frooding Ic(:)gllj% ¢ 2}]5;% 4.8%
212312018 ° Yo Riie; 4.8%
Amerlcan
Stateofr 13201 71972018 | 18-22 Frooding | Kalamazoo| 81.5% White:
Disaster |8 to ays County 11.7%
2/23/2018 African
American
Bri%taes% r g/ld/zUL ,[/_(/)lSJ/ZUlti (Jj.g-zsz Frooding égﬂtnt 2%2 5505} White;
212312018 ° Yo Afrian
American
Stateofr 137201 71972018 | 18-22 Frooding | Wlecosta | 93.1%
Disaster |9 to ays County White; 2.9%
2/23/2018 African
American
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State of |3/13/2012/19/2018]18-22 | Flooding | Newaygo | 95.8%
Disaster |g to days J Countg//g X\mgghl'Z%
2/23/2018 AMmerican
RSy | §L GIVALE e riooang | GgEmaN | SHE 0 o
ite: 0.
212312018 Y| Rfeen
AmMmerican
Disaster |8 0 o I ghye | TN Sy | Wi 0.4%¢
ite: 0.
512312018 Y| Rfeen
AmMmerican
Disaster |8 0 o lgaye | TN BNy | WA 1 8%
ite: 1.
512312018 Yo Rfeento
AmMmerican
Stateor L3201 71972018 | 18-22 Flooding | St. JOSegh | 93.6%
Disaster |8 to days Count White; 2.7%
Saste 2/23/2018 UMY African
American
Stateor L3201 71972018 | 18-22 Flooding utg of 68.3% White;
Disaster |8 to days Grand ,%\?r'iz:%?w
2/23/2018 Rapids American
State of | 3/13/2012/19/2018 18-22 | Flooding | City of | §3-2% White;
Disaster | g to days Lansing | African
2/23/2018 AMmerican
Stateor 6/ 187201 671772018 | 1 day Flooding | Houghton | 93.6%
Disaster |8 County White; 0.9%
African
Stateor o/ 187201 /1772018 | I da FTooding | MTencmineg éjn 4€0r/|can
Disaster |8 y J County Whlteo; 0.7%
African
Stateor (7257201 (TIZ21Z018 [ L a8 FTooaing | Hougnton 395” 6€0r/|can
Disaster |8 y J County Wh|te0; 0.9%
African
American
Stateor (1297201 7726712016 | 3 days Wwater . | Kalamazoo| 81.5% VNITE;
Emergenyg 8 Contamin County 11.7%
ation African
American

457. The most analogous crisis involves the July 2018ladation of

emergency by Lt. Gov. Brian Calley (at Governor &&ms request because Snyder

was out of the State) for Kalamazoo County dueetdth and safety concerns related

to per- and polyfluoralkyl (PFAs) contamination the drinking water for

151




Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5400 Filed 12/03/18 Page 152 of 205

Kalamazoo County. According to Lt. Gov. Calley, kdeing a state of emergency
was important because, “[t]his declaration wilball the state to supply additional
resources to help with response efforts and ertkerbealth and safety of residents
in Parchment and Cooper Township.” Indeed, by diexgjaa state of emergency,
many state resources become available and the ddictbtate Police, Emergency
management and Homeland Security Division is awtbdrto coordinate state relief
efforts. Critically, the declaration was made dkathree daysafter test results
revealed unacceptable levels of PFAs.

458. In contrast, the State of Michigan affirmativelgdito Flint residents
for months denying and dismissing their fears regardingwheer quality. Indeed,
even after the Governor’s office acknowledged fait's water was dangerous,

their talking points contained several knowing Ieduding:

e The falsely state that Flint used lime as a caoros
control and that “Flint was within federal protosgol
when it chose to use lime, and this is consistatit w
what every other community was required to do.” In
truth, MDEQ and other State officials were aware by
this point that Flint's lack of optimized corrosion
control was in violation of federal and state law.
Indeed the very talking points that suggest thaueli
softening is sufficient includes the statement ,that
“[o]perators of large systems are required to imasat
corrosion control measures, and Flint is doing tmaa
very abbreviated schedule” — a clear recogniticat th
(a) corrosion control was necessary and (b) Flidt d
not have corrosion control measures at the time.
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e The talking points continued to falsely assert #iant,
“system [was] in compliance with federal lead and
copper rules, based on testing.”

e The talking points misleadingly assert that, ‘§]h
state was opposed to Flint leaving DWSD - not
because of concerns about water quality, but becaus
at the time the city was working through its barmitoy
and the state felt the move would incur more exeens
for both cities. Flint made the case it could save
money in the period that KWA was constructing its
pipe, and the state leaders — including the Emesgen
Financial Manager — eventually granted the city its
request.” In truth, Emergency Manager Kurtz
advocated for joining the KWA which State officials
including Defendant Dillon, affirmatively signed fof
on.

459. The Governor's own task force concluded thdp]either the
Governornor the Governor’s office took steps to reverserpszisions by MDEQ
and state-appointed emergency managers until QcRildd, in spite of mounting
problems and suggestions to do so by senior sw&tfilers in the Governor’s office,
in part because of continued reassurances from MDtEQthe water was safe.”
(emphasis added.

460. The Flint Water Advisory Task force concluded tl&he suggestion

made by members of the Governor’'s executive stafigtober 2014 to switch back

*0 Flint Water Advisory Task Force Final Repatt1, Flint Water Advisory Task Force
(Mar. 2016),
https://www.michigan.gov/documents/snyder/FWATF_RINREPORT_21March2016_51780
5 7.pdf.
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to DWSD should have resulted, at a minimum, inlbaaiad comprehensive review
of the water situation in Flint, similar to that \wh accompanied the earlier decision
to switch to KWA. It was disregarded, however, hessaof cost considerations and
repeated assurances that the water was Safe.”

6. Internal Correspondence From MDEQ, the City of Flint, and

Senior Officials in the Governor's Office Evidence a
Callousness Toward Flint's Citizens.

461. Thus far, the only documents provided in this &tign have been those
selected for distributioby defendantsHowever, even this incomplete production
paints a troubling picture of government officialdlously dismissing the desperate
pleas of Flint citizens. Some of the correspondema@euced contains racially
charged language while other documents bluntlyargiow Flint's concerns were
easily dismissed as simply the product of “old timegative racial experiences.”

462. In one example of such racially charged languadé,Niike Brown
emailed Gerald Ambrose with a draft memorandummtended to send to Governor
Snyder regarding his administration. He wrote, fig opinion, the group making
the noise about civil unrest, violence, MSP shastiand an EM, are the naysayers
in the community. Too many of them have their han@dmd their voices raised but
do very little to contribute to solutions in FIThEM Brown explained, “I have

offered them many ways to contribute to improvirandaitions for Flint citizens

1 |d. at 7.
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since | became Emergency manager. | have not dffégrem money, or simply
caved into their demands. This type of submissmitheir demands has helped
create an unhealthy culture in Flint. Past admiaisins have bowed to the demands
of this group. It is part of the reason Flint hagib placed in receivership twice in
the past decade.”

463. EM Brown attempted to dismiss any improper motifiggshis attitude
toward the citizens of Flint by explaining that,Have spent 35 years in Flint. My
credibility permeates every sector of the communitgrew up on the North end in
one of the few integrated Flint neighborhoods.” Bwgn he continued his tirade
against Flint’s “culture” explaining how he hadhalenged the culture at city hall
since we arrived. It is difficult to understand ttr@ulture unless you are there
everyday confronting it. My team has challenged théture on a daily basis. Itis
an entitlement mentality. It is a mentality thategdbeyond city hall. There are
individuals and groups in the community who simgkypect certain things from city
hall. If they don’t get ‘their perceived share’tbt pie, they scream to anyone who
will listen.”

464. In response, Jerry Ambrose encouraged EM Browtingtahat his
memo is a “great start.” He agreed with EM Browassessment, stating that EM
Brown had, “also taken great pains to develop Elaged emerging leaders who are
NOT from the same mold as the old leaders. While éipproach has meant that
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many things have taken longer to achieve thanghiotherwise take, it has been
with the realization that CHANGING THE CULTURE OFITY HALL IS
IMPERATIVE IF HISTORY IS NOT TO REPEAT ITSELF. TurAlint back to the
same old groups without change and history WILLeedptself’ (capitalization in
original).

465. In March of 2015, as concerns regarding lead in lager grew,
Arlington Dumas wrote an email to Mayor Walling aseVeral news outlets and city
officials stating that, “the water is dangerousota health! GM will not use the
water at its Engine Plant in Flint to wash engipadgs! We need your help to guide
us to the profession people that know about ‘Badking Water and Environmental
Racism’ | truly believe it's ‘Environmental Racismat its worst or | should say best!
... I have challenged our elected officials tpstip to the plate and fix this water
problem!”

466. Mayor Walling forwarded the message to additionehtFofficials
including then EM Ambrose whose response to thegehaf environmental racism
and seriously dangerous water conditions was todat the message to the City’s
outside public relations firm stating simply, “Weloe to Monday.”

467. Having failed to get the MDEQ, City, or State t&daheir concerns
regarding Flint's water safety issues seriouslyearly April 2015, a group of
Concerned Pastors from the City of Flint warned,theght have to seek judicial
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intervention. Once again, government officials’p@sse to the City’'s desperate
pleas for help are callously dismissed. Indeed,gBow Snyder's Chief of Staff
wrote simply, “[w]hy not, we haven't anything els® do except spend our time
chasing our tail. This issue isn’t going to go awayl we do some serious comms
work in the city.”

468. Instead of using State resources to provide Fhfe slrinking water,
Mr. Muchmore instead urged senior treasury offgigw]e need to up our comms
efforts in Flint area. How would we ever affordgmow?” In response, Harvey
Hollins suggested that the City use its scant nes®unot to investigate the safety of
the drinking water or provide bottled water to geople of Flint, but rather to hire
“a good firm for several months to help weathes.thi

469. Meanwhile, MDEQ employees were actively and knowing
concealing the extent of the problem. In respoonsant email from EPA Program
Manager Jennifer Crooks on May 7, 2015 reiteratgmgpus concerns regarding lead
poisoning in Flint, Mike Prysby wrote to Adam Ro#al, “[jjust a heads up. . . .
EPA Region V is really delving into the Flint lea&s$ue.....only thing is.....there
isn’t an issue.....yet[.]”

470. On July 22, 2015, Dennis Muchmore wrote Dan Wydrnhe MDEQ,
“I'm frustrated by the water issue in Flint. | rgadlon’t think people are getting the

benefit of the doubt. Now they are concerned aglitfullly so about the lead level
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studies they are receiving from the DEQ samples.These folks are scared and
worried about the health impacts and they are bigigetting blown off by us (as
a state, we're just not sympathizing with theigpt).” That same day, it appears
that Flint's water system and shift to the KWA wgalaced on the Governor’s
calendar for a meeting with senior staff.

471. In response, Defendant Wyant forwarded the messaBead Wurfel
and several other MDEQ employees. Wurfel's respalesaonstrates a total lack
of concern for the people of Flint. First, he suglgd that those citizens with lead
poisoning deserve what they got because, “[w]e'ataking about lead in the water
supply here. We are talking about people with leatieir premise plumbing . . .."
He then continued, “fw]hat of the folks who teggiif? The city contacts them to let
them know they have elevated levels and should géimber to check and replace
their lead transmission hardware.” He ended hisbgmattacking one of the entities
that tried to bring this tragedy to light, statifiglhe ACLU's fear campaign on this
issue is an embarrassment.”

472. Eventually, MDEQ did respond to Muchmore'squest for
information, falsely stating that, “[b]y the tenamf the federal statute, the city is in
compliance for lead and copper” but admitting atyess July 24, 2015 that, “they
have not optimized their water treatment (for thestmpart, this means adding

phosphates to minimize the degree that the watendétilizes lead and copper in
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people’s home plumbing).” Mr. Muchmore also emaiMthyne Workman of
treasury, acknowledging that, “The people therefint] just seem to be getting a
raw deal from the city particularly in terms of tilormation they are getting.”

473. In early August 2015, Dennis Muchmore met with eas leaders
from Flint regarding issues with the water qualiBollowing the meeting, Mr.
Muchmore emailed Harvey Hollins and Stacie Clayt@®nior officials within the
Governor’s office, dismissing Flint's concerns witie water's safety. He wrote,
“We can’t do too many more of these. The threevests in the room just want to
be right, they don’t want answers. No matter what say they’ll always want
something else to be the answer.” He then dismidses® concerns, stating that one
of the women who tended to “lecture[]” just expregs “some of the old time
negative racial experiences she’s had.” But thesgers’ concerns were not just a
product of their “old time negative racial expeges’—as we now know, their
concerns were entirely valid.

474. In response, Harvey Hollins wrote, “l agree. Itarth to get to yes or
satisfaction with certain types of community adwesabecause no matter what you
do, they will always grind an ax on something.” tHen stated, “I agree, | think one
more meeting with the pastors and maybe the proféssm kettering (who | think
IS reasonable) to put closure on the outstandirggtopns is warranted. The other
women who were there to argue for the sake of aggsihould not be apart [sic] of
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that meeting.”

475. As described above, Flint issued a Lead Advisorjle&e on
September 26, 2015. Dennis Muchmore forwardedrél@ase to Governor Snyder
(once again, apparently at his personal email addyeven that part of the address
Is redacted as, “PPI") and several other high-ragmlofficials in the Governor’s
office. Despite the mounting evidence of a seriptagblem, Muchmore continued
to dismiss Flint's concerns, lamenting that, “[njove have the anti-everything
group turning to the lead content . . . .” He wrds®me of the Flint people respond
by looking for someone to blame instead of workingeduce anxiety.” But the
people of Flint had every reason to want to géhédbottom of who was responsible
for the situation.

7. MDEQ Officials Rewarded for Failing to Protect Citizens of
Flint from Dangerous Drinking Water

476. Two days before the Governor finally acknowledgeel éxistence of
lead poisoning in a press conference, Richard Berthie Chief of the Field
Operations Section of the Office of Drinking Waded Municipal Assistance of the
MDEQ emailed Defendants Busch, Prysby, Rosenthalktgr-Smith, and Cook, as
well as a few other MDEQ employees, about how tthér mislead Flint residents
who called regarding concerns about their drinkiveger. Benzie emphasized the

importance of keeping their “message” consistertt provided that callers be
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informed that, “the drinking water distributed tiblyccustomers currently meets all
drinking water standards and is considered safeveder, there is no safe level for
lead.” But at this point MDEQ — including specifilyethe Defendants who received
this email — was keenly aware that its failure &wdn optimized corrosion control
gualified as noncompliance with federal and statekthg water requirements.

477. Despite MDEQ's total failure to adhere to, and ecégits own policies
and procedures as well as State and Federal emaral laws, Benzie then stated,
“l also want to thank you for the effort you havade to respond to this issue. Itis
noticed and appreciatedn recognition of your performance, | have arrangdor
you to receive a 2 percent merit increase startbognorrow.” (emphasis added).
This likely amounted to more than $1000 per empoyper year of taxpayer dollars
for allowing tragedy to unfold upon the people bhE staying quiet about the events
that caused that tragedy, or both.

478. Were there any doubt that the actions of the MDEE&feDdants
reflected a culture within MDEQ that not only taérd butrewardedconduct that
negatively impacted African Americans, MDEQ’s demisto reward several of the
individuals who played key roles in causing thisisr— many of whom are currently
facing criminal charges — dispels those doubts.

8. MDEQ’'s and Governor Snyder's Deviation from Prior

Practice and Existing Law Disproportionately Injured African
Americans in Flint
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479. MDEQ'’s flagrant violation of Michigan and Federal with regard to
its issuance of the ACO, approval of the FWTP amesibn permit, noncompliance
with Michigan SDWA notice requirements, refusalrtglement nondiscrimination
policies, refusal to require Flint to utilize cosron control, noncompliance with
LCR sampling requirements, refusal to coordinatéhwother departments to
investigate the Legionnaires outbreak, and subsgqoever-up of the crisis
disproportionately impacted African Americans.

480. Leading scholars agree that race played a critidalin the events that
caused the Flint Water Crisis. For example, RobeiBullard, Dean of the School
of Public Affairs at Texas Southern University angioneering scholar in the field
of environmental justice explaingtWhat happened in Flint is a blatant example of
environmental injustice. The more information coroes the clearer it is that this
community was not treated according to the usualogols. It was almost as if
regulators didn’t believe them and thought thealtrewasn’t important. In studying
the history of environmental justice, you see camd over that it generally takes
longer for poor communities to be heard when thakercomplaints. Government
officials received complaints in April 2014 expregsthat something was wrong
with the water in Flint. If regulators at the Miglan Department of Environmental

Quality had had to drink that water, or serve thir children, their response would
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have been different?

481. Moreover, the Commission concluded, “Environmedtastice requires
that all people and communities receive the equatkption of environmental and
public health laws, and should have an equal angnmgful voice in decisions
related to their environment. . . . The people bhtFdid not enjoy the equal
protection of environmental or public health lawsy did they have a meaningful
voice in the decisions leading up to the Flint W&asis. Many argue they hamb
voice.” (emphasis in origina®) As described above, the people of Flint were
deprived of an opportunity to have a voice in ghiecess when MDEQ issued a
permit for the FWTP without observing the statuyorequired 45-day notice and
comment period.

482. Most definitively, the Report provides, “The Comeian believes
we have answered our initial question, ‘was rafactor in the Flint Water Crisis?’
Our answer is an unreserved and undeniable --."yés’

483. Similarly, the Flint Water Advisory Task Force falthat, “Flint
residents, who are majority Black or African Amarmcand among the most

impoverished of any metropolitan area in the Uni¢akes, did not enjoy the same

>2 Flint's Water Crisis Is A Blatant Example Of Enmimental Injustice, IFLScience,
https://www.iflscience.com/environment/flint-s-weigisis-blatantexample- environmental-
injustice/.

>3 Michigan Civil Rights Commission, supra note 64at

> 1d. at 6.
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degree of protection from environmental and hdadthards as that provided to other
communities. Moreover, by virtue of their being gabto emergency management,
Flint residents were not provided equal accesarnd, meaningful involvement in,
the government decision-making process.”

484. The task force further found that “MDEQ, specifigats Office of
Drinking Water and Municipal Assistance (ODWMA), fleus from cultural
shortcomings that prevent it from adequately sgraind protecting the public health
of Michigan residents®

485. Regardless of Defendants’ motivations in entira@ljirig to adhere
to and enforce state and federal environmental ,lamsrational basis exists for
issuing a fraudulent ACO allowing Flint to borrownfds, issuing a construction
permit under the Michigan Safe Drinking Water Acithwut observing the
mandatory 45- day notice and comment period, f@iénforce sampling protocols
and optimized corrosion control requirements maedidity state and federal law,
and refusing to implement a nondiscrimination pptitat informs persons of color
of their rights and provides them with a viableibder raising complaints related
to discrimination. These laws, regulations, andigoed exist for a reason: to

prevent exactly the type of crisis that unfolded~lmt and provide some basis of

% Flint Water Advisory Task Force Final Report, suppte 28, at 54.
56
Id. at 6.
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protection for historically disempowered minorities. The MDERQefendants’
blatant disregardor enforcing these laws to protect the predomilyaAfrican
American and poor citizens of Flint deprived theintheir right to equal protection
of the law.

486. Likewise, no rational basis exists that justifiesv&rnor Snyder’s
refusal to issue a declaration of emergency féeadt three months after hemits
having become aware of the crisis unfolding in tH{end likely much longer) in
light of his prompt response to emergencies iruefft, predominantly white cities
and counties throughout Michigan. This refusal dérftlint citizens access to key
resources, unnecessarily prolonging their exposartgoxic chemicals including

lead.

COUNT I: 42 U.S.C. § 1983 — FOURTEENTH AMENDMENT
SUBSTANTIVE DUE PROCESS — STATE CREATED DANGER
GOVERNMENTAL DEFENDANTS

487. Plaintiffs incorporate by reference all preceditiggations set forth
above as if fully stated herein.

488. Plaintiffs have a clearly established right undes substantive due
process clause of the Fourteenth Amendment to thted) States Constitution to
be protected from risks, dangers, dangerous tngtior being made more vul-

nerable to increased risk of harms, affirmativalyated and/or caused by persons
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acting under color of state law.

489. Defendants, while acting under color of state lafiirmatively creat-
ed or exacerbated the dangers and dangerous @isidtd which Plaintiffs were
exposed, making them more vulnerable to said danged these Defendants did
so with an extreme degree of culpability.

490. Defendants, while acting under color of state laffirmatively con-
tinued, increased and perpetuated the dangers, afskarm and dangerous situa-
tions creating the public health crisis, when tdeliberately and affirmatively de-
nied, lied about, covered up, deceived, discreditadiignored said known dangers
and risks of harm to which they exposed Plaintifesking them more vulnerable to
said dangers.

491. Defendants were aware that their conduct coulditresthe depriva-
tion of Plaintiffs’ due process rights to be praéecfrom the dangers, dangerous
situations, or being made more vulnerable to tmgdes affirmatively created and
perpetuated by them.

492. This conduct was reckless, deliberately indifferantl/or so outra-
geous as to shock the conscience, such that icutpable in the extreme, insofar
as these Defendants knew of and disregarded tlstasitial risk of serious harm to
Plaintiffs.

493. The dangers and risks of harm were discreet anclage Plaintiffs,
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as Flint water users and property owners in pddarc@and not risks affecting the
public at large.

494. The dangers and risks of harm to Plaintiffs from éimgoing exposure
to the water toxins which were created and perpetuby Defendants, were so
extreme as to be equivalent to private acts oevicé visited upon them.

495. These actions of Defendants constituted affirmasiees that caused
and/or substantially increased the risks of physemotional and economic harm
to Plaintiffs.

496. As a direct and proximate result of the unconsthal acts of De-
fendants as alleged in this Master Complaint, Bfésrsuffered violations of their
fundamental rights to bodily integrity, propertydaliberty interests, including, but

not limited to:

a. Serious and in some cases life threatening andeirséle bodi-
ly injury;

b. Substantial economic losses from medical expetsssyages,
lost income, lost business profits, reduced prgpeatues,
among others;

C. Pain and suffering;

d. Embarrassment, outrage, mental anguish, fear antfice
tion, and stress related physical symptoms.

497. Plaintiffs have further suffered property damagéhteir homes and/or
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places of business in the form of lost propertygaland lost business profits.

498. The conduct of Defendants was reckless and outusgesntitling
Plaintiffs to an award of punitive damages, as @asltosts and reasonable attorney
fees, pursuant to 42 U.S.C. §1988.

COUNT II: 42 U.S.C. 8§ 1983 — FOURTEENTH AMENDMENT

SUBSTANTIVE DUE PROCESS — BODILY INTEGRITY
GOVERNMENTAL DEFENDANTS

499. Plaintiffs incorporate by reference all precediiggations set forth
above as if fully stated herein.

500. Plaintiffs have a clearly established fundamentgitrunder the sub-
stantive due process clause of the Fourteenth Amendto the United States
Constitution to bodily integrity.

501. The conduct of Defendants, all while acting undaorcof law, en-
dangered and/or threatened Plaintiffs’ fundamelitialty interest to bodily integ-
rity as guaranteed by the Due Process Clause dfdbhgeenth Amendment to the
United States Constitution.

502. Defendants were aware that their conduct couldlitresthe depriva-
tion of Plaintiffs’ fundamental due process rigtadsodily integrity.

503. Defendants deliberately and knowingly breachedctastitutionally
protected bodily integrity of Plaintiffs by creagirand perpetuating the ongoing
exposure to contaminated water, with deliberatéfer@nce to the known risks of
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harm which said exposure would, and did, causdaintitfs.

504. Defendants had the opportunity to reflect and eéetite before they
acted and/or failed to act.

505. As a direct and proximate result of the unconstih&l acts of De-
fendants as alleged in this Master Complaint, Bfésrhave suffered violations of
their fundamental rights to bodily integrity, prope and liberty interests,

including, but not limited to:

a. Serious and in some cases life threatening andeirséle bodi-
ly injury;

b. Substantial economic losses from medical expentes,
wages, lost income, lost business profits, redugesperty
values, among others;

. Pain and suffering;

d. Embarrassment, outrage, mental anguish, fear andifioce
tion, and stress related physical symptoms.

506. The conduct of Defendants was both reckless andhgenus, enti-
tling Plaintiffs to an award of punitive damages,veell as costs and reasonable
attorney fees, pursuant to 42 U.S.C. 81988, as ageliosts and reasonable attor-
ney fees, pursuant to 42 U.S.C. §1988.

COUNT 11I: 42 U.S.C. 8§ 1983 — 5th AND 14th AMENDMENTS

EQUAL PROTECTION OF THE LAW: RACE BASED BY
AFRICAN AMERICAN PLAINTIFFS AGAINST SNYDER, DILLON,
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WRIGHT, AMBROSE, KURTZ, EARLEY, WYANT, SHEKTER-SMIT _H,
PRYSBY & BUSCH

507. Plaintiffs incorporate by reference all precediiggations set forth
above as if fully stated herein.

508. Defendants Governor Snyder, Dillon, Wright, Walligmbrose, and
Earley, acting under color of law, and in theirp@estive individual and/or official
capacities, engaged in conduct and/or adopted Evds policies that violated
Plaintiffs’ rights under the Fifth and Fourteentm@ndments to the United States
Constitution.

509. Amendment Fourteen, § 1 states in pertinent p&g State shall
make or enforce any law which shall ... deny to pagson within its jurisdiction
the equal protection of the laws.”

510. The Equal Protection Clause protects laws and pp&cation of laws
that invidiously discriminate between similarly usited individuals or between
groups of persons in the exercise of fundamergatsi

511. Defendants’ conduct deliberately exposed Plaintibfscontaminated
Flint River water, knowing that it could and wouldsult in widespread serious
damage.

512. In 2013, Defendants were required to develop aerimtPlan to de-

liver water to Genesee County and Flint while th&/AX water system was being

170



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5419 Filed 12/03/18 Page 171 of 205

built. This Interim Plan would be in effect for neothan 2.5 years (April 25, 2014
until approximately October 2016 when the KWA wasgstem would become
operational).

513. These Defendants knew that the water from the Rimér was gross-
ly inferior to the Lake Huron water Flint and GeeesCounty citizens had been
receiving from DWSD.

514. These Defendants knew that the raw water from tim¢ River would
have to be processed at the Flint WTP, which reguimillions of dollars of
upgrades.

515. These Defendants knew that using the raw water trentlint River
had been rejected as recently as 2011.

516. Recognizing these facts, Defendants devised aminntBlan that
caused the predominately white water users of thosas of Genesee County out-
side of Flint to receive the safe and superior whitan DWSD, whereas the water
users of predominantly African American Flint ra@a water that was known to
be grossly inferior and unsafe, i.e. Flint Riverteva

517. As evidence of the fact that race discriminatiorswiae reason for
treating the two groups of water users differenthg cost of continuing with the
finished water product from the DWSD for all watesers (both Genesee County

and Flint) would have been substantially less tiiencost of upgrading the Flint
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WTP in order to safely process the raw Flint Riwater.

518. Given the clear difference in the treatment betwibese two groups
of similarly situated water users, the deliberatel antentional decisions and
actions of these Defendants in devising the Intd?lan was the product of racial
discrimination in violation of the Equal Protecti@fause.

519. If Plaintiffs’ community had been predominately wehi Plaintiffs
would have been treated in the same manner asptesiominantly white neigh-
bors in Genesee County, and they too would hawwed DWSD water as part of
the Interim Plan.

520. Because Plaintiffs were water users in a predomipaAfrican
American community, their complaints were dismissaad disrespected as
exaggerated, without merit or inconsequential. |#irRiffs’ community had been
predominately white, citizen complaints would hdeen taken seriously, treated
as valid and the MDEQ and Flint public officials wd have taken timely action to
address the concerns,

521. As a direct and proximate result of the unconstihgl acts of De-

fendants as alleged in this Master Complaint, Bfésrhave suffered violations of

>" “Citizen concerns were at times derided and diseusin spite of the fact that
various members of the Governor's staff had exeekssd were expressing-
concerns about the water situation in Flint at shaene time.” Exhibit A, Task
Force Report at 37.
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their fundamental constitutional rights includitgit not limited to:

a. Serious and in some cases life threatening andeirséle bodi-
ly injury;

b. Substantial economic losses from medical expentes,
wages, lost income, lost business profits, redugesperty
values, among others;

. Pain and suffering;

d. Embarrassment, outrage, mental anguish, fear andifioce
tion, and stress related physical symptoms.

522. The conduct of Defendants was reckless and outusgesntitling
Plaintiffs to an award of punitive damages, as @asltosts and reasonable attorney
fees, pursuant to 42 U.S.C. §1988.

COUNT IV: 42 U.S.C. § 1983 — 5th AND 14th AMENDMENTS
EQUAL PROTECTION OF THE LAW: WEALTH-BASED
BY ALL PLAINTIFES AGAINST
SNYDER, DILLON, WRIGHT, AMBROSE, KURTZ, EARLEY, WYA NT,
SHEKTER-SMITH, PRYSBY & BUSCH
523. Plaintiffs incorporate by reference all precediiggations set forth

above as if fully stated herein.

524. Defendants Governor Snyder, Dillon, Wright, Walligmbrose, and
Earley, acting under color of law, and in theirp@estive individual and/or official
capacities, engaged in conduct and/or adopted kavas policies that violated
Plaintiffs’ rights under the Fifth and Fourteentm@ndments to the United States

Constitution.
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525. Amendment Fourteen, § 1 states in pertinent pdg State shall
make or enforce any law which shall ... deny to pagson within its jurisdiction
the equal protection of the laws.”

526. The Equal Protection Clause protects laws and ppécation of laws
that invidiously discriminate between similarly usited individuals or between
groups of persons in the exercise of fundamergatsi

527. Defendants’ conduct deliberately exposed Plaintdfscontaminated
Flint River water, knowing that it could and wouldsult in widespread serious
damage.

528. In 2013, Defendants were required to develop aerimtPlan to de-
liver water to Genesee County and Flint while th&/A& water system was being
built. This Interim Plan would be in effect for neothan 2.5 years (April 25, 2014
until approximately October 2016 when the KWA waggstem would become op-
erational.)

529. These Defendants knew that the water from the Rimér was gross-
ly inferior to the water Flint and Genesee Countizens had been receiving from
DWSD.

530. These Defendants knew that the raw water from time River would
have to be processed at the Flint WTP, which regumillions of dollars of up-

grades.
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531. These Defendants knew that using the raw water franflint River
had been rejected as recently as 2011.

532. Recognizing these facts, Defendants’ devised ariitPlan that al-
lowed the predominately more affluent water usér&enesee County to receive
the safe, superior water from DWSD and the predately impoverished water
users of Flint would have to accept during therinmeperiod grossly inferior,
previously rejected and dangerous Flint River water

533. There was no rational economic or fiscal justiiimatfor treating the
predominately more affluent water users of Gen&saenty differently than the
predominately impoverished water users of Flingause the cost of continuing
with the finished water product from the DWSD fdrvaater users (both Genesee
County and Flint) would have been substantiallys lé#s cost of upgrading the
Flint WTP in order to safely process the raw FRimer water.

534. Given the unexplained difference in treatment betw¢hese two
groups of similarly situated water users, consmgethe absence of any rational
economic justification, and taking into account #o®nomic and class makeup of
the group which received the grossly inferior aadgkrous water product, the de-
liberate decisions and actions of these Defendardsvising the Interim Plan can
fairly be said to be the product of income and<ldiscrimination, in violation of

the Equal Protection Clause of the Fourteenth Anmreamd.
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535. Governor Snyder additionally prolonged PlaintiféXposure to toxic
Flint Water, and limited their access to state weses, by failing to declare a state
of emergency in Flint until several months afterde&nowledges becoming aware
that Flint's water was dangerous. Governor Snydesponded to similar
emergencies affecting predominantly affluent comitres substantially faster—
often declaring a state of emergency or statesasder in a matter of days.

536. Additionally, Defendants Wyant, Shekter-Smith, Pysand Busch—
all MDEQ officials—refused to enforce environmendald nondiscrimination laws
to protect the predominantly poor citizens of Floyt (1) granting a fraudulent
Administrative Consent Order to allow Flint to bmwr funds to participate in the
KWA; (2) issuing the Flint Water Treatment Plantparmit pursuant to the
Michigan Safe Drinking Water Act without observitige statutorily mandated 45-
day notice and comment period; (3) failing to compith sampling and optimized
corrosion control protocols as required under thaeSand Federal Lead and
Copper Rule; and (4) lacking any nondiscriminafaticy for more than 30 years
and ignoring EPA requirements to update its pdioryyears.

537. Defendants Wyant, Shekter-Smith, Prysby, and Buasittered to the
requirements of the Michigan Safe Drinking Watert Aor other cities and
counties in more affluent areas of the State. Sipally, multiple water projects

went forth during the time of the Flint Water csistincluding several in areas
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with lead pipes —and those projects adhered todhiee requirements and did not
result in the serious disaster that occurred intFli

538. If Plaintiffs’ community had been predominately moaffluent,
Plaintiffs would have been treated just like thewore affluent neighbors in
Genesee County and throughout the State, and theywobuld have received
DWSD water as part of the Interim Plan, enjoyed pinatection of Michigan’s
environmental statutes and regulations, and, shaaldmergency have occurred,
received a prompt declaration of emergency by tlhe@e@or and the attendant
resources such a declaration provides.

539. Because Plaintiffs were in a predominately imparegd community,
their complaints were dismissed as exaggeratetipwitmerit or inconsequential.
If Plaintiffs’ community had been predominately mma@&ffluent, citizen complaints
would have been treated as valid and the MDEQ dimd public officials would
have taken timely action to address the concerns.

540. As a direct and proximate result of the unconsahal acts of De-
fendants as alleged in this Master Complaint, Bfésrhave suffered violations of
their fundamental constitutional rights includitgit not limited to:

a. Serious and in some cases, life threatening aedarsible
bodily injury;
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b. Substantial economic losses from medical expelhsssyages,
lost income, lost business profits, reduced prgpedlues,
among others;

C. Pain and suffering;

d. Embarrassment, outrage, mental anguish, fear andifioce
tion, and stress related physical symptoms.

541. The conduct of Defendants was reckless and outusgeentitling
Plaintiffs to an award of punitive damages, as asltosts and reasonable attorney
fees, pursuant to 42 U.S.C. §1988.

COUNT V: 42 U.S.C. § 1985(3) — INVIDIOUS RACIAL ANIMUS

BY AFRICAN AMERICAN PLAINTIFES AGAINST SNYDER, DILL  ON,
WRIGHT, AMBROSE, KURTZ & EARLEY

542. Plaintiffs incorporate by reference all precediiggations set forth
above as if fully stated herein.

543. Defendants Governor Snyder, Dillon, Wright, Wallisgnbrose, and
Earley, acting under color of law, and in theirpedtive individual and/or official
capacities, engaged in conduct and/or adopteddawgolicies that violated Plain-
tiffs’ rights under the Thirteenth Amendments te thnited States Constitution.

544. 42 U.S.C § 1985 (3) secures the rights of the Bisirio be free from
conspiracies, founded on invidious racial animus,violate the constitutional

rights of Plaintiffs to equal protection and dueqess.
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545. The Equal Protection Clause protects laws and ppécation of laws
that invidiously discriminate between similarly usited individuals or between
groups of persons in the exercise of fundamergatsi

546. Defendants’ conduct deliberately exposed Plaintdfscontaminated
Flint River water, knowing that it could and wouldsult in widespread serious
damage.

547. In 2013, Defendants were required to develop aerimtPlan to de-
liver water to Genesee County and Flint while th&A& water system was being
built. This Interim Plan would be in effect for neothan 2.5 years (April 25, 2014
until approximately October 2016 when the KWA wasgstem would become
operational).

548. These Defendants knew that the water from the Rimér was gross-
ly inferior to the water Flint and Genesee Countizens had been receiving from
DWSD.

549. These Defendants knew that the raw water from tim¢ River would
have to be processed at the Flint WTP, which regumillions of dollars of up-
grades.

550. These Defendants knew that using the raw water trentlint River

had been rejected as recently as 2011.
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551. Recognizing these facts, Defendants’ conspiredetasé an Interim
Plan that allowed the predominately white watersisé Genesee County to re-
ceive the safe, superior water from DWSD and thedpminately black water
users of Flint would have to accept during therinmeperiod grossly inferior,
previously rejected and potentially unsafe FlintdRiwater.

552. There was no rational economic or fiscal justifi@atfor treating the
predominately white water users of those parts @figsee County outside if Flint
differently than the water users in the predomilyadérican American community
of Flint, because the cost of continuing with tireshed water product from the
DWSD for all water users (both Genesee County alnat) Fvould have been
substantially less the cost of upgrading the RMTtP in order to safely process the

raw Flint River water.
553. Given the unexplained difference in treatment betw¢hese two

groups of similarly situated water users, consmgethe absence of any rational
economic or fiscal justification and taking intocaant the racial makeup of the
community that received the grossly inferior andgirous water product, the de-
liberate decisions and actions of these conspifdgfendants in devising the
Interim Plan can fairly be said to be the produttinwidious racial animus in

violation of the Thirteenth Amendment. The prowsiaf unhealthy and dangerous
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food and water is a badge, vestige and symbolavkesy abolished and prohibited
by the Thirteenth Amendment.

554. Governor Snyder additionally prolonged Plaintifés{posure to toxic
Flint Water, and limited their access to state uweses, by failing to declare a state
of emergency in Flint until several months afterde&nowledges becoming aware
that Flint's water was dangerous. Governor Snydesponded to similar
emergencies affecting predominantly affluent comitres) substantially faster—
often declaring a state of emergency or statesasder in a matter of days.

555. Additionally, Defendants Wyant, Shekter-Smith, Pysand Busch—
all MDEQ officials—refused to enforce environmerdald nondiscrimination laws
to protect the predominantly poor citizens of Floyt (1) granting a fraudulent
Administrative Consent Order to allow Flint to bmwr funds to participate in the
KWA; (2) issuing the Flint Water Treatment Plantparmit pursuant to the
Michigan Safe Drinking Water Act without observitige statutorily mandated 45-
day notice and comment period; (3) failing to compith sampling and optimized
corrosion control protocols as required under thateSand Federal Lead and
Copper Rule; and (4) lacking any nondiscriminagaticy for more than 30 years
and ignoring EPA requirements to update its pdioryyears.

556. Defendants Wyant, Shekter-Smith, Prysby, and Buasittered to the

requirements of the Michigan Safe Drinking Watert Aor other cities and
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counties in more affluent areas of the State. Sipally, multiple water projects
went forth during the time of the Flint Water csistincluding several in areas
with lead pipes —and those projects adhered todtiee requirements and did not
result in the serious disaster that occurred intFli

557. If Plaintiffs’ community had been predominately wehi Plaintiffs
would have been treated the same as their whighhers in Genesee County, and

they too would have received DWSD water as pathefinterim Plan.

558. Because Plaintiffs were water users in a predomiypnatfrican Ameri-
can community, their complaints were disrespectatl dismissed as exaggerated,
without merit or inconsequential. If Plaintiffs’ gonunity had been predominately
white, citizen complaints would have been treatedalid and the MDEQ and Flint
public officials would have taken timely action &mldress the concerns. This
disrespect and dismissive response arose direotly the conspiracy between these
Defendants founded on invidious racial animus.

559. As a direct and proximate result of the conspiraayd the
unconstitutional acts of Defendants as allegedtim Master Complaint, have suf-
fered violations of their fundamental constitutibmaghts including, but not

limited to:

a. Serious and in some cases life threatening andeirséle bodi-
ly injury;
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b. Substantial economic losses from medical expelhsgsyages,
lost income, lost business profits, reduced prgpedlues,
among others;

o

Pain and suffering;
d. Embarrassment, outrage, mental anguish, fear amtification
and stress related physical symptoms.

560. The conduct of Defendants was reckless and outusgesntitling
Plaintiffs an award of punitive damages, as weltasts and reasonable attorney
fees, pursuant to 42 U.S.C. §1988.

COUNT VI: MCL 37.2303 — VIOLATION OF
PUBLIC SERVICE PROVISIONS OF ELCRA
AFRICAN AMERICAN PLAINTIFFS AGAINST SNYDER, DILLON,
WRIGHT, AMBROSE, KURTZ, EARLEY, THE CITY OF FLINT,
WYANT, SHEKTER-SMITH, PRYSBY & BUSCH

561. Plaintiffs incorporate by reference all precediiggations set forth
above as if fully stated herein.

562. Flint and Emergency Managers Walling, Ambrose anarldy
represent a public facility, agency, board owned @perated by a political
subdivision of the state established to providelipudervice to the public. MCL
37.2301(b).

563. If not “provider[s]” of a public service, Wright, ¥Wing, Ambrose,
Earley are liable under MCL 37.2701 because theégdaor abetted the “provider”

to violate MCL 37.2302(a).
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564. Governor Snyder and Dillon are liable under MCLZ3D1 because
they aided the “provider” of water services to Riidiis in the acts which denied
Plaintiffs of the full and equal enjoyment of waservices because of race.

565. These Defendants were under a statutory duty beregirovide water
services to Plaintiffs so that they would not baidd the full and equal enjoyment
of public water service on account of race, or taeled and abetted the public ser-
vice provider to deny Plaintiffs full and equal eyynent of public water service.

566. In 2013, Defendants were required to develop agrimtPlan to de-
liver water to Genesee County and Flint while th&/AX water system was being
built. This Interim Plan would be in effect for neothan 2.5 years (April 25, 2014
until approximately October 2016 when the KWA watgstem would become op-
erational).

567. These Defendants knew that the water from the Rimér was gross-
ly inferior to the water Flint and Genesee Countizens had been receiving from
DWSD.

568. These Defendants knew that the water from the MRiner would
have to be processed at the Flint WTP, which regumillions of dollars of up-
grades.

569. These Defendants knew that using the raw water franflint River
had been rejected as recently as 2011.

184



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5433 Filed 12/03/18 Page 185 of 205

570. Recognizing these facts, Defendants devised amirintelan that al-
lowed the predominately white water users of Gem&3munty to receive the safe,
superior water from DWSD and the predominately blaater users of Flint
would have to accept during the interim period gip@ferior, previously rejected
and potentially unsafe Flint River water.

571. There was no rational economic justification f@ating the predomi-
nately white water users from those areas of Gen€seinty outside of Flint dif-
ferently than the users of water from Flint, a pmdhately African American
community. This is so because the cost of contouwith the finished water
product from the DWSD for all water users (both &se County and Flint)
would have been substantially less than the costpgfading the Flint WTP in
order to safely process the raw Flint River water.

572. Given the unexplained difference in treatment betwé¢hese two
groups of similarly situated water users, consigethe absence of any rational
economic or fiscal justification, and taking intocaunt the racial makeup of the
community that received the grossly inferior andgirous water product, the de-
liberate decisions and actions of these conspDefgndants in devising the Inter-
im Plan can fairly be said to be the product ofaladiscrimination in violation of
MCL 37.2302(a).

573. Governor Snyder additionally prolonged PlaintiféXposure to toxic
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Flint Water, and limited their access to state weses, by failing to declare a state
of emergency in Flint until several months afteras&nowledges becoming aware
that Flint's water was dangerous. Governor Snydesponded to similar
emergencies affecting predominantly affluent comitres substantially faster—
often declaring a state of emergency or statesastier in a matter of days.

574. Additionally, Defendants Wyant, Shekter-Smith, Prysand Busch—
all MDEQ officials—refused to enforce environmendald nondiscrimination laws
to protect the predominantly poor citizens of Floyt (1) granting a fraudulent
Administrative Consent Order to allow Flint to bmwr funds to participate in the
KWA; (2) issuing the Flint Water Treatment Plantparmit pursuant to the
Michigan Safe Drinking Water Act without observitige statutorily mandated 45-
day notice and comment period; (3) failing to compith sampling and optimized
corrosion control protocols as required under thaeSand Federal Lead and
Copper Rule; and (4) lacking any nondiscriminafaticy for more than 30 years
and ignoring EPA requirements to update its pdiacyyears.

575. Defendants Wyant, Shekter-Smith, Prysby, and Buasittered to the
requirements of the Michigan Safe Drinking Watert Aor other cities and
counties in more affluent areas of the State. Sipally, multiple water projects
went forth during the time of the Flint Water csistincluding several in areas
with lead pipes —and those projects adhered todhiee requirements and did not
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result in the serious disaster that occurred intFli

576. If Plaintiffs’ community had been predominately mogaffluent,
Plaintiffs would have been treated just like thewore affluent neighbors in
Genesee County and throughout the State, and theywobuld have received
DWSD water as part of the Interim Plan, enjoyed phhetection of Michigan’s
environmental statutes and regulations, and, shaaldmergency have occurred,
received a prompt declaration of emergency by tlhe@e@or and the attendant

resources such a declaration provides.

577. As a direct and proximate result of the violatidrttee ELCRA as al-
leged in this Master Complaint, Plaintiffs have esenced damages including, but

not limited to:

a. Serious and in some cases life threatening andeirséble
bodily injury;

b. Substantial economic losses from medical expentes,
wages, lost income, lost business profits, redugegperty
values, among others;

C. Pain and suffering;

d. Embarrassment, outrage, mental anguish, fear antificee
tion and stress related physical symptoms.

COUNT VII: GROSS NEGLIGENCE
SNYDER, DILLON, LYON, SHEKTER-SMITH, ROSENTHAL, BUS CH,
COOK, PRYSBY, WURFEL, WRIGHT, KURTZ, EARLEY, AMBROS E,
CROFT, JOHNSON, & GLASGOW
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578. Plaintiffs incorporate by reference all precediiggations set forth
above as if fully stated herein.

579. Defendants independently owed Plaintiffs a duty ésercise
reasonable care.

580. Defendants undertook, for consideration, to perfarrduty owed to
Plaintiffs and by the City of Flint and/or the &atf Michigan.

581. Based on their undertakings, Defendants had a wufylaintiffs to
exercise reasonable care to protect that undegakin

582. Plaintiffs relied on the City, State, and/or Defent$ to perform the
duty to ensure the proper treatment of Flint Rkx&ater.

583. Plaintiffs relied on the City, State, and/or Defent to perform the
duty to disclose known hazards in their drinkingeva

584. Defendants failed to exercise reasonable care.

585. Defendants breached their duties to Plaintiffs aysvincluding but not
limited to the following:

a. Failing to require corrosion control treatment bhFRiver water;
b. Failing to conduct proper testing of Flint's water;
c. Failing to require proper testing of Flint's water;

d. Failing to respond to evidence that Flint's wateaswmproperly
treated;
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e. Misrepresenting that corrosion control treatmentd hheen
implemented;

f. Publicly declaring unsafe water to be safe to drink
g. lgnoring evidence that Flint's water was unsafdrak;

h. Withholding information that showed that Flint's tesawas unsafe
to drink;

I. Publicly discrediting those who claimed that Flntwater may not
be safe to drink;

j. Failing to warn Plaintiffs and the public that Flenwater was not
safe to drink.

586. Plaintiffs suffered harm resulting from Defendarigslures to exercise
reasonable care.

587. Plaintiffs suffered harm resulting from Defendarigslures to exercise
reasonable care to protect their undertakings.

588. Defendants’ failures to exercise reasonable careprtuect their
undertakings proximately caused the Plaintiffs’uilgs and were entirely
foreseeable.

589. Defendants are liable to Plaintiffs for all harresulting to themselves
and their property from Defendants’ failures toreise reasonable care.

590. Defendants’ liability includes without limitationpersonal injuries,
illnesses, exposure to toxic substances and psoparhage suffered by Plaintiffs

as a result of Defendants’ failures to exercisesagpable care.
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591. Defendants’ actions and/or omissions were the prate cause of the
Plaintiffs’ injuries.

592. All of the above individual Defendants’ conduct &rdfailure to act
constitute gross negligence because it was so aegskihat it demonstrates a
substantial lack of concern for whether injury wbtgsult.

593. The performance of governmental functions congtidgutgross
negligence falls within the exceptions of governtaEnrmmunity pursuant to MCL
691.1407.

594. As a direct and proximate result of the above idial Defendants’
conduct and/or failures to act, Plaintiffs havefedfd past, present and future
personal injuries, including but not limited to:riaus health problems (including
without limitation hair loss, skin rashes, digestiand other organ problems),
physical pain and suffering, mental anguish, frightl shock, disability, denial of
social pleasures and enjoyments, embarrassmentidtion, and mortification,
medical expenses, wage loss, brain and/or develo@meénjuries (including
without limitation cognitive deficits, lost earnirgapacity and aggravation of pre-
existing conditions), contract damages and propeamages (including but not
limited to damaged plumbing and lost real propemjue), as well as punitive
and/or exemplary damages.

COUNT VIII: PUNITIVE DAMAGES
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ALL DEFENDANTS

595. Plaintiffs incorporate by reference all preceditiggations set forth
above as if fully stated herein.

596. Upon information and belief, Defendants engagediltiul, wanton,
malicious, and or/reckless conduct that causedfdhegoing property damage,
nuisances, and trespasses upon Plaintiffs’ per@odgroperties, disregarding the
rights of Plaintiffs.

597. Defendants’ willful, wanton, malicious, and/or réeds conduct
includes but is not limited to:

a. Failure to provide safe drinking water to the resid of Flint;

b. Failure to implement adequate corrosion contralg-fmt River water;
and

c. Underestimating the seriousness of the lead conttian in Flint's
water system.

598. Defendants have caused great harm to Plaintifighgnty and water
supplies and demonstrated an outrageous consdsnegard for Plaintiffs’ safety

with implied malice, warranting the imposition afmptive damages.

COUNT IX - PROFESSIONAL NEGLIGENCE
LAN PC, LAN INC. and LAD

599. Plaintiffs incorporate by reference all preceditiggations set forth

above as if fully stated herein.
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600. The LAN Defendants undertook, for considerationieioder services
for the City of Flint, which they should have reooged as necessary for the
protection of Plaintiffs.

601. The LAN Defendants undertook to perform a duty owedPlaintiffs
by the City of Flint and/or the State of Michigan.

602. Based on their undertaking, the LAN Defendants laduty to
Plaintiffs, as residents and property owners in @y of Flint, to exercise that
degree of care consistent with the greater degr&aavledge and skill possessed
by design professionals, as well as an ethical tutgport to public authorities the
dangers posed to public health and property thatldveesult from the failure to
install and/or operate a proper anti-corrosivettneat when using the Flint River
as a primary source of drinking water.

603. The LAN Defendants also owed a duty to Plaintiifs notify the
proper authorities of unethical illegal practicé®thers whose actions or decisions
posed threats to public health and property thatldvoesult from the failure to
install and/or operate a proper anti-corrosivetineat when using the Flint River
as a primary source of drinking water.

604. The LAN Defendants’ duties to Plaintiffs includeditbwere not
limited to: a duty to properly administer the plagiof the Flint WTP into
operation using the Flint River as a primary soualuty to do so in such a
manner that would not endanger the health and pyopePlaintiffs, a duty to take

other actions consistent with the greater degreaofvledge and skill possessed
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by design professionals and/or the duty to repogpublic authorities the dangers
posed to public health and property that would ltefsam the failure to install
and/or provide proper anti-corrosive treatment whiemg the Flint River as a
primary source of drinking water.

605. Plaintiffs relied on the LAN Defendants to perfotineir duties.

606. The LAN Defendants failed to exercise reasonabie gaperforming
their duties, including in preparing for and exa@wgtthe transition from treated
DWSD water to untreated Flint River water, which swansafe, toxic and
unsuitable for human use.

607. The LAN Defendants failed to undertake reasonaate eand conduct
as a professional engineering firm.

608. The LAN Defendants failed to exercise reasonahie wdnen they did
not ensure that corrosion control measures werdeimgnted in a water supply
system containing lead pipes that was being tiangitl onto a highly corrosive
water source.

609. There is also an inference that the LAN Defenddmé&ached their
collective duties to Plaintiffs, since the spikdead levels does not normally occur
unless water is not properly treated, such as vthere is a failure to use anti-
corrosion treatments in providing finished wateawdn from a water source and
transported through a pipe system, when it is knawrshould have been known,

that such anti-corrosion treatments must be usedotect health and safety.
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610. Plaintiffs suffered harm resulting from the LAN Beflant’s failures
to exercise reasonable care.

611. The LAN Defendants’ failure to exercise reasonatdes was direct
and proximate cause of the Plaintiffs’ injuries,i@fhwere entirely foreseeable.

612. The LAN Defendants are liable to Plaintiffs for Bhrms resulting to
them from the LAN Defendants’ failures to exeraisasonable care.

613. As a direct and proximate result of the LAN Defemda actions
and/or omissions, Plaintiffs have been lead poidoaed/or suffered from life
threatening Legionella pneumonia, infections, damerand have suffered past,
present and future personal injuries, including ot limited to: various health
problems (including without limitation hair losis rashes, digestive and other
organ problems), physical pain and suffering, meatauish, fright and shock,
disability, denial of social pleasures and enjoytaeambarrassment, humiliation,
and mortification, medical expenses, wage lossjnbemnd/or developmental
injuries (including without limitation cognitive @ieits and lost earning capacity).

614. Further, as a direct and proximate cause of the DEfendants’ acts
and omissions, Plaintiffs’ property has been dardaigethe form of damaged
pipes, service lines, and appliances in their homesminution of property values,
and other property damages.

615. The LAN Defendants’ conduct and/or failure(s) ta aonstitutes
gross negligence because they were so reckless thiegt demonstrated a

substantial lack of concern for whether an injuguwd result.
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616. In addition to the damages alleged above, Plasntffek exemplary
damages against the LAN Defendants.

617. The LAN Defendants’ professional negligence wasintary conduct
that inspired humiliation, outrage and indignitythe Plaintiffs.

618. The LAN Defendants’ conduct was malicious, willlahd wantonly

as to disregard the Plaintiffs’ rights, for thelda¥ing reasons:

b. The LAN Defendants knew that Plaintiffs were retyinpon
them to provide Flint with safe water;

c. The LAN Defendants knew that the failure to incluaerosion
control chemicals posed threats to public healtth property
that would result in injury and damages to Plaistiand/or

d. The LAN Defendants knew that the failure to notdpd/or
report to the proper authorities of unethical tghl practices
of others whose actions or decisions posed threatsublic
health and property that would result in injury adaimages to

Plaintiffs.

619. As a result of the foregoing, Plaintiffs seek amasdvof exemplary
damages from the LAN Defendants so as to deter sowmfally reprehensible

conduct by the LAN Defendants and similarly sitdaterporations in the future.
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COUNT X — PROFESSIONAL NEGLIGENCE
ROWE

620. Plaintiffs incorporate by reference all preceditiggations set forth
above as if fully stated herein.

621. Rowe undertook, for consideration, to render sewior the City of
Flint, which it should have recognized as neceskarthe protection of Plaintiffs.

622. Rowe undertook to perform a duty owed to Plaintifisthe City of
Flint and/or the State of Michigan.

623. Based on its undertaking, Rowe had a duty to RisEnb exercise
reasonable care.

624. Rowe failed to undertake reasonable care and condsc a
professional engineering firm.

625. Rowe failed to exercise reasonable care whenléddn insist upon
the implementation of corrosion control chemicahigystem containing lead pipes
that was transporting highly corrosive water frdra Elint River to the Flint WTP
to the residents and property owners of Flint,udcig Plaintiffs.

626. Plaintiffs relied on Rowe to perform their duties.

627. Plaintiffs suffered harm resulting from Rowe’s (m#¢ to exercise
reasonable care.

628. Rowe’s failure to exercise reasonable care waseztdand proximate
cause of the Plaintiffs’ injuries, which were ealyrforeseeable.

629. Rowe is liable to Plaintiffs for all harms resugjiro them from

Rowe’s failures to exercise reasonable care.
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630. As a direct and proximate result of Rowe’s actiangd/or omissions,
Plaintiffs have been lead poisoned and/or suffén@ life threatening Legionella
pneumonia, infections, dementia, and have suffgrast, present and future
personal injuries, including but not limited to:rias health problems (including
without limitation hair loss, skin rashes, digestiand other organ problems),
physical pain and suffering, mental anguish, frightl shock, disability, denial of
social pleasures and enjoyments, embarrassmentliditon, and mortification,
medical expenses, wage loss, brain and/or develogamnenjuries (including
without limitation cognitive deficits and lost eang capacity).

631. Further, as a direct and proximate cause of Rovees and
omissions, Plaintiffs’ property has been damagethenform of damaged pipes,
service lines, and appliances in their homes, andition of property values and
other property damages.

632. Rowe’s conduct and/or failure(s) to act constitujesss negligence
because it was so reckless that it demonstratadstantial lack of concern for
whether an injury would result.

633. In addition to the damages alleged above, Plasntffek exemplary
damages against Rowe.

634. Rowe’s professional negligence was voluntary condoat inspired
humiliation, outrage and indignity by the Plairgiff

635. Rowe’s conduct was malicious, willful and wantomlly to disregard

the Plaintiffs’ rights for the following reasons:
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a. Rowe knew, or should have known, that Plaintiffgeveslying
upon them to provide Flint with safe water;

b. Rowe knew, or should have known, that the failurentlude
corrosion control chemicals posed threats to pufdialth and
property that would result in injury and damagedtaintiffs;
and/or

c. Rowe knew, or should have known, that the failwenotify
and/or report to the proper authorities of unetharaillegal
practices of others whose actions or decisionsgts®ats to
public health and property that would result inumyj and

damages to Plaintiffs.

636. As a result of the foregoing, Plaintiffs seek anaedvof exemplary
damages from Rowe so as to deter such morally mepsgble conduct by Rowe

and similarly situated corporations in the future.

COUNT X1 — PROFESSIONAL NEGLIGENCE
VEOLIA LLC, VEOLIA INC., VEOLIA WATER AND VEOLIAS. A

637. Plaintiffs incorporate by reference all preceditiggations set forth

above as if fully stated herein.
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638. The Veolia Defendants undertook, for consideratiom, render
services for the City of Flint, which they shouldvie recognized as necessary for
the protection of Plaintiffs.

639. The Veolia Defendants undertook to perform a dutgdto Plaintiffs
by the City of Flint and/or the State of Michigan.

640. Based on their undertaking, the Veolia Defendarad b duty to
Plaintiffs to exercise reasonable care.

641. Plaintiffs relied on the Veolia Defendants to pemiothe duty to
inspect the City’s water supply to make sure thefais safe.

642. The Veolia Defendants failed to undertake reasenatzdre and
conduct as a professional engineering firm.

643. The Veolia Defendants failed to exercise reasonednle in inspecting
the city’s water system and issuing its interim &ndl reports.

644. The Veolia Defendants failed to exercise reasoneaie when they
declared that Flint's drinking water met federatlam state and/or all applicable
requirements.

645. The Veolia Defendants failed to exercise reasonaeaie when they
represented that Flint’'s drinking water was safe.

646. The Veolia Defendants failed to exercise reasonahie when they
discounted the possibility that problems uniqueHot's water supply were

causing medical harms.
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647. The Veolia Defendants failed to exercise reasonahie when they
failed to warn about the dangers of lead leachmg Flint's water system.

648. The Veolia Defendants failed to exercise reasonahie when they
did not forcefully recommend the immediate impleta¢ion of corrosion control
for purposes of preventing lead contamination intl water supply.

649. The Veolia Defendants failed to exercise reasonahie when they
recommended the addition of phosphates to the ywatem phosphates exacerbate
the problem of lead leaching, and in fact maddehd poisoning worse.

650. Plaintiffs suffered harm resulting from the Vedbafendants’ failures
to exercise reasonable care to protect its undagak

651. The Veolia Defendants’ failures to exercise reabtmaare to protect
their undertaking directly and proximately causeel Plaintiffs’ injuries and were
entirely foreseeable.

652. The Veolia Defendants are liable to Plaintiffs &k harms resulting
to them from their failures to exercise reasonahble.

653. As a direct and proximate result of the Veolia Def@nts’ actions
and/or omissions, Plaintiffs have been lead poidoaed/or suffered from life
threatening Legionella pneumonia, infections, damerand have suffered past,
present and future personal injuries, including ot limited to: various health
problems (including, without limitation, hair losskin rashes, digestive and other
organ problems), physical pain and suffering, meatauish, fright and shock,

disability, denial of social pleasures and enjoytegeambarrassment, humiliation,
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and mortification, medical expenses, wage lossjnbend/or developmental
injuries including (without limitation) cognitiveedicits and lost earning capacity.

654. Further, as a direct and proximate cause of thdi&/defendants’
acts and omissions, Plaintiffs’ property has beemabed in the form of damaged
pipes, service lines, and appliances in their hg@mesminution in property values,
and other property damages.

655. The Veolia Defendants’ conduct and/or failure(s)ait constitute
gross negligence because it was so reckless tbgtddmonstrated a substantial
lack of concern for whether an injury would result.

656. In addition to the damages alleged above, Plasntffek exemplary
damages against Veolia.

657. The Veolia Defendants’ professional negligence waduntary
conduct that inspired humiliation, outrage, andgndy by the Plaintiffs.

658. The Veolia Defendants’ conduct was malicious, willknd wantonly

as to disregard the Plaintiffs’ rights for the &alling reasons:

a. The Veolia Defendants knew, or should have knowrat t
Plaintiffs were relying upon them to provide Flwith safe
water;

b. The Veolia Defendants knew, or should have knowat the
failure to include corrosion control chemicals mbg¢lkreats to

public health and property that would result inuny] and

201



Case 5:17-cv-10164-JEL-KGA ECF No. 186, PagelD.5450 Filed 12/03/18 Page 202 of 205

damages to Plaintiffs; and/or
c. The Veolia Defendants knew, or should have knowaf the
failure to notify and/or report to the proper autties of
unethical or illegal practices of others whose aadi or
decisions posed threats to public health and ptppleat would
result in injury and damages to Plaintiffs.
659. As a result of the foregoing, Plaintiffs seek anaedvof exemplary
damages from the Veolia Defendants so as to detdr morally reprehensible
conduct by the Veolia Defendants and similarlyagial corporations in the future.

COUNT Xl — FRAUD
VEOLIA LLC, VEOLIA INC., VEOLIA WATER AND VEOLIAS. A

660. Plaintiffs incorporate by reference all precediliggations set forth
above as if fully stated herein.

661. Upon information and belief, the Veolia Defendantade false and
material representations regarding the safety iot’&lwater, the nature and cause
of the water quality problems in Flint, and the&siso public health.

662. Upon information and belief, the false and materegresentations
include, but are not limited to, statements in e®mlia Defendants’ 2015 Interim
Report that:

a. Flint's water was “safe” and “in compliance withirtking water
standards|.]”
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b. The observed discoloration was merely aestheticnabdhdicative
of water quality or health problem; and

c. Medical problems are because “[sjJome people magebsitive to
any water.”

663. Upon information and belief, the material repreataohs and other
acts and omissions of the Veolia Defendants castftaud.

664. Upon information and belief, the Veolia Defendarksew the
representations were made recklessly without ayiadge about their veracity.

665. Upon information and belief, the Veolia Defendantsade the
representations with the intention that Plaintfsuld act and rely on them, which
they did.

666. As a direct and proximate result, Plaintiffs suggérand continue to
suffer injuries and damages.

DEMAND FOR JURY TRIAL

667. Plaintiffs hereby demand a jury trial pursuant emé&ral Rule of Civil
Procedure 38(b) on all issues so triable in thi®ac

RELIEF REQUESTED
GOVERNMENTAL DEFENDANTS

668. Plaintiffs request the following relief from thewt:
a. An order declaring the conduct of Defendants unttuisnal,

b. An injunctive order to remediate the harm causedbfendants’
unconstitutional conduct including, but not limitéo: repairs of
private property and establishment of medical nooimgy to provide
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health care and other appropriate services totPiaifor a period of
time deemed appropriate by the Court;

c. Appointment of a monitor who will assist in the éépment of
remedial plans including, but not limited to: eamgucation,
education intervention programs, criminal and julenustice
evaluations;

d. An order for an award of compensatory damages;
e. An order for an award of punitive damages;

f. An order for an award of actual reasonable attorfieeg and liti-
gation expenses; and

g. An order for all such other relief the court deesgsitable.

RELIEF REQUESTED
ENGINEERING DEFENDANTS

669. Plaintiffs demand judgment against Engineering Deéats for:

Compensatory damages;

Punitive damages;

Exemplary damages;

Equitable relief;

Declaratory judgment;

Reasonable Value of Needed Services;
Pre-judgment and post-judgment interest;
Attorneys’ fees and litigation expenses; and

An order for such other relief the court deems &dple.

—S@TeP o0 T

Respectfully submitted,

Dated: December 3, 2018
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LEVY KONIGSBERG, LLP

By: /s/ Corey M. Stern

Corey M. Stern, Esq.

800 Third Avenue, Suite 11th Floor
New York, NY, 10022

(212) 605-6200
cstern@levylaw.com
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NAPOLI SHKOLNIK PLLC

By:_/s/ Hunter Shkolnik

Hunter J. Shkolnik, Esq.

360 Lexington Avenue, 1"1Floor
New York, NY, 10017

(212) 397-1000
hunter@napolilaw.com

Co-Liaison Counsel for Personal Injury
Claims



