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PROCEEDI NGS

THE COURT: This is the date and tine that was set
for a status conference in the pending Flint water cases.

What |'d like to do is | was not entirely expecting this many
peopl e, although I knew we'd have quite a group.

| would be interested in appearances. Not because |
think we need themfor the record, but at |east to know
generally for those who | have not net so far. Sone of you've
I"ve met in the Guertin case and in other cases.

So why don't we at |east begin with that in just a
nmonment. But before doing that, | wanted to just nmake sone
introductory remarks so that it's clear what we're doing here
t oday and why we're here.

First of all, I want to thank all of you for being
here on a beautiful sumer afternoon. And I'd like to thank
you for the subm ssions that you each provided through counsel
or through a | eader of your group in anticipation of this
conf erence.

What |1'd |like to do is begin our conference on the
record. But if we proceed to a point where we're | ooking at
dates for various events to take place, |'d rather do that off
the record, spare Jeseca's wists and hands for that. But at
| east at the beginning of this time, I'd like to begin on the
record even though it is a status conference and not

necessarily a hearing on substantive issues.

Inre Flint Water Cases - Case No. 16-10444
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July 26, 2017 10

| want to say sonething about how this case cane to
nme. As a result of the random assi gnnent of cases, | was
assigned to the Guertin case and the Village Shores case and |
think there may have been one ot her individual damages case in
t here.

At the time that those cases cane into the court, |
deci ded as provided for in the local rules that the Eastern
District of Mchigan bench has adopted that | woul d not
reassi gn those cases under the conpani on case rule.

As | understand it, Judge O Meara, who is ny
col | eague upstairs, was randomy assigned the | owest case
nunber. And a good nmany of the cases pending in the Eastern
District of Mchigan were, in deed, reassigned to hi munder
t he conpanion case rule. He proceeded to handl e those cases
for a period of tine.

And as | think you all know, because |I've read your
briefs throughout many of the filings that weren't specific to
this conference but are pending in the cases, Judge O Meara
decided in large part that the federal district courts did not
have jurisdiction either because of the doctrine of preenption
wth respect to the Safe Drinking Water Act or under various
principles set forth in the Cass Action Fairness Act.

So while sonme of those issues were still pending on
appeal , Judge O Meara decided to recuse hinself. And that is

for reasons that are not known to ne. He may have di scussed

Inre Flint Water Cases - Case No. 16-10444
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1 t hose reasons with sone of you who are counsel on those cases
2 and he may not have. You would know that and | do not know

3 t hat .

4 But in any event, his | owest nunber case after he

5 made a decision to recuse hinmself was placed back in the

6 Eastern District of Mchigan's case assignnent wheel, now a

7 conputer, and were eventually assigned to ne through that

8 process because | had -- still had the Guertin, Village

9 Shores, and some ot her of the cases.

10 So here we are at this tine with approximtely ten

11 class actions. And | say approximately because |'ve read

12 everything up until 10 m nutes ago. But | did not refresh

13 CM ECF at that point. And over 50 individual actions.

14 Now, I'mgoing to go on a snmall detour for just a

15 nmonment. | had Professor Kent Syverud as my 1L civil procedure
16 | aw professor at the University of Mchigan. And he would be
17 very happy, | think, today to hear that | actually like civil
18 procedure. And he -- he was a phenonenal professor because |
19 t hi nk many, many | aw students don't know what's goi ng on and
20 don't care to know at that point what civil procedure is al
21 about .
22 But my work, subsequent work after |aw school, was in
23 civil litigation. And I've done sone teaching at the
24 Uni versity of M chigan Law School where in the course of the
25 teaching, | encourage ny students to focus on procedure.

Inre Flint Water Cases - Case No. 16-10444
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| tell themthat I think that's where cases are won, their
cases are bungled up. And the person who knows the procedure
has a phenonenal advantage over everyone el se, including the
j udge.

So that said, this case is -- these cases are
sonet hi ng of a procedural nightmare even for soneone who
peculiarly likes procedure. But | can in the course of
begi nning ny work on these cases conmit to each of you that |
will keep the rule book close at hand. It's with nme, the
civil procedure rule book and the conplex litigation manual,
the fourth edition is here with ne.

| al so have the hardcopy vol unes of Wight and
MIler. 1It's the only set of books that | told the Court
[ibrarian that | would make use of as a judge and it's the
only one that | keep up to date. So | keep those books at
hand by ny desk on the third floor. |I'mnot afraid to use
t hese books because | -- there is so nuch still to be | earned
about procedure. And I'malso not afraid to ask for your help
and further briefing if it would be hel pful to ne.

The second general conment | want to make that has
still nothing to do with the substance of these cases is that
sone of you have had cases with me already. And | believe in
active case managenent. | learned in the course of ny own
l[itigation as a civil litigator that despite our best efforts

as |lawers in conplex cases, input and involvenent fromthe

Inre Flint Water Cases - Case No. 16-10444
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judge can go a very long way for those -- for all parties and
especially parties that do not have unlinited resources to
litigate the |l ocation of the deposition, requests for
addi ti onal pages.

But even nore inportantly than those issues is
sonetines there's a need for prelimnary rulings on
substantive issues that if we can get past one issue, get one
i ssue deci ded even though the |local rules say only one summary
judgnment only at this tinme and those sorts of things.

My approach that | have been working on devel opi ng
and that | believe strongly in is that active involvenent from
t he judge can assist in resolving conplex issues and probl em
solving, which | think is what we are all here to do.

Finally, while there are a nunber of inportant issues
on appeal in some of these cases that results in this Court
not having jurisdiction over those particular issues and those
particul ar cases, there are many other issues that | do have
jurisdiction over or parties that are not in the cases that
are on appeal .

So with that in mind, | will do ny best to stay on
top of what those issues are, how the pending i ssues can be
adjudicated fairly with an eye to the rights of all of the
parties. These cases, as all of us in this roomknow, were
filed as a result of a serious set of allegations that have

brought national and even international attention to the City

Inre Flint Water Cases - Case No. 16-10444
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of Flint, its residences, busi nesses, and hones.

And while this attention will not guide ny work --

and | presune it will not guide your work in a certain way, it
is aremnder that there will be attention paid to how we do
our work together. 1It's ny hope that our work will be

respectful and thoughtful and, as | said a nonent ago, with an
eye towards problem solving at each step of the way.

So having said those just prelimnary remarks, |I'd
like to know who's in the room So | will introduce -- 1've
i ntroduced Jeseca. Shawna is working as nmy case nanager
Shawna Burns. Jesse Taylor is a career law clerk with ne.

And then in the front rowis Tiffany Henton, who's
about to be a 2L | aw student at Wayne State. Nathan Stout,
who is an undergrad at the University of M chigan interested
in-- we mght deter himtoday fromthis. But he's interested
in considering | aw school in the future. And he's doing a
wonder ful j ob.

Dani el Wofter is soon to be departing after two
years of working as a law clerk here and just doing a
spectacul ar job. And Sinead Rednond, who's a JD/ PhD st udent
at the University of Mchigan. So that's all of us.

And why don't we start in the jury box. And if we
could at |least work our way through everyone in front of the
bar there.

MR. BERG Rick Berg for the City of Flint. And

Inre Flint Water Cases - Case No. 16-10444
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1 t hank you for that wonderful introduction.
2 THE COURT: Thank you.
3 MR. CONNORS: Good afternoon, your Honor. Jordan
4 Connors fromthe law firm Susman Godfrey. And | represent,
5 with a nunber of other people in the room plaintiffs in the
6 Vil |l age Shores case.
7 THE COURT: Ckay. Thanks.
8 MR. LARSEN. Good afternoon, your Honor. Zach
9 Larsen, Assistant Attorney General representing the State
10 def endant s.
11 THE COURT: Ckay.
12 MR GAMBILL: Nathan Ganbill, also an Assistant
13 Attorney General, also representing the State defendants.
14 MR WTUS: Mrley Wtus -- Barris, Sott, Denn &
15 Driker -- representing Governor Snyder.
16 MR. STEVEN HART: Good afternoon, your Honor. Steven
17 Hart, Hart Law Chi cago on behalf of the Guertin plaintiffs.
18 THE COURT: Ckay. And we've net before.
19 MR. STEVEN HART: Yes.
20 MR. DAVI D HART: Good afternoon, your Honor. David
21 Hart from Maddi n Hauser on behalf of the Guertin plaintiffs.
22 THE COURT: Thank you.
23 MR. MEYERS: Good afternoon, your Honor. Evan Meyers
24 of McGuire Law on behalf of the Guertin plaintiffs.
25 MR SAWN:. Good afternoon. John Sawi n on behal f of

Inre Flint Water Cases - Case No. 16-10444
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the Guertin plaintiffs.
THE COURT: Thank you.
MR. GESKE: Good afternoon, your Honor. Paul Geske

of McGuire Law al so on behalf of the Guertin plaintiffs.

THE COURT: Ckay. | don't know how we're going to
pronounce it CGuertin or Guertin. But we'll sort that out.
MR. STERN.  Your Honor, Corey Stern. | represent

2,027 individual plaintiffs who are children and 986 adults.
Over 31 cases that have been sent to your Honor

THE COURT: Ckay. Thank you, very rmuch.

MR, SHKOLNI K:  Good afternoon, your Honor. Hunter
Shkol ni k from Napoli Shkolnik. 1'mone of the counsel for the
Waid family as well as approximtely 2,500 other famlies.
And we have a nunber of the individual cases. And | think the
one individual case that was sent to you was our case as well,
| believe.

THE COURT: Ckay.

MR. PITT: Good afternoon. M chael Pitt, your Honor.
Nice to see you. |'mrepresenting the Mays team And here
today in the courtroomwith nme is Julie Hurwitz, Paul Novak,
Peggy Pitt, Deb LaBelle, Bill Goodnman, and Cary McCGehee. And
we are also part of the Village Shores group. W are handling
the Mays case, which is on appeal to the Sixth Circuit on that
preenption issue.

THE COURT: Thank you, very much

Inre Flint Water Cases - Case No. 16-10444
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MR. LEOPOLD:. Good afternoon, your Honor. Ted
Leopold with the law firmof Sellers & Toll. And along with
my partner, Emmy Levens, we represent the Waid and Vill age
Shores class action litigations.

THE COURT: Thank you.

MR, GRASHOFF. Good afternoon, your Honor. Phil
Grashoff. | represent Stephen Busch. |I'mw th Kotz Sangster.
You've nmet ny partner, Dennis Egan, in the past.

THE COURT: Yes.

MR, GRASHOFF: M. Busch is one of the MDEQ
defendants involved in, | believe, all of the cases that were
cited for this status conference.

THE COURT: Ckay. Thank you.

MR. PATTWELL: Good afternoon, your Honor. M ke
Pattwell with the Clark H Il law firm W represent the
former director of the M chigan Departnent of Environnental
Quality, Dan Want, and the fornmer communications director for
MDEQ Brad Wirfel.

THE COURT: Ckay. Thank you.

MS. BETTENHAUSEN: Good afternoon, your Honor.

Mar gar et Bettenhausen, Assistant Attorney General, here on
behal f of the State defendants.

THE COURT: Thank you, very nuch.

MR. MENDEL: Your Honor, Todd Mendel also fromBarris

Sott Denn and Driker representing Governor Snyder.

Inre Flint Water Cases - Case No. 16-10444
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1 MR, KIM  Your Honor, Assistant City Attorney WIIliam
2 Kimrepresenting the City of Flint as well as fornmer Mayor
3 Dayne Walling and former emergency manager, M chael Brown.
4 THE COURT: Thank you.
5 MR. KLEIN:  Your Honor, Sheldon Klein of Butzel Long

6 for the Gty of Flint also.

7 MS. BEREZOFSKY: Your Honor, good afternoon. Esther

8 Berezofsky. | represent the plaintiffs in the Lowery cl ass

9 conpl aint and also the plaintiffs in the Gulla conplaint,

10 which is on behalf of approxinmately 90 plaintiffs in addition

11 to approximately 3,000 additional individual plaintiffs in the

12 City of Flint.

13 THE COURT: Ckay. Thank you. And let's go back
14 I"'mnot sure we finished over here.
15 MR. BARBIERI: Charles Barbieri. | represent NMDEQ

16 enpl oyee defendants M chael Prysby, Patrick Cook, and Adam
17 Rosent hal

18 MR. MORGAN. Good afternoon, your Honor. Thaddeus
19 Morgan on behal f of Liane Shekter Smith, who is also a former
20 MDEQ enpl oyee.

21 THE COURT: Thank you. Now, have the rest of you
22 been -- has sonmeone fromyour teanms in any way -- | see Ms.
23 Br anch.

24 M5. BRANCH. Hi, Judge. Good to see you here.

25 Ni kki ya Branch with ny coll eague, JimMGnnis. W're here on

Inre Flint Water Cases - Case No. 16-10444
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1 behal f of Darnell Earl ey.
2 THE COURT: Ckay. Thank you. Yeah. Anyone whose
3 clients have not al ready been represented by soneone? W'l
4 just start down -- this is |ike when | ask the jurors do any
5 of you have a prepaid vacation. Go ahead.
6 MR. BERN. Good afternoon, your Honor. Marc Bern
7 from New York and with Ari Kresch and several others here. W
8 represent individuals in the Washi ngton cases and
9 approxi mately 4,970 plaintiffs.
10 THE COURT: Thank you.
11 M5. DI ALLO  Good afternoon, Judge. Lillian D allo,
12 Legal Warriors. |I'mhere with Larry Pol k. W represent -- we
13 represent Gst. W represent the Kirkland Carradine famly,
14 whi ch is about eight or nine people, and we al so represent
15 Savage. These are individuals, Judge. Thank you.
16 THE COURT: Yes. Thank you. |'ve seen your cases.
17 Thank you.
18 MR. SANDERS: Good afternoon, your Honor. Herb
19 Sanders. W represent plaintiffs in Troy Al exander, et al.
20 Wth nme are attorneys Shayla Fletcher and attorney Karen
21 Br ooks.
22 THE COURT: Ckay. Thank you, M. Sanders.
23 MR. WASHI NGTON:  Good afternoon, Val demar Washi ngt on
24 I"m |l ocal counsel on behalf of the Gulla and Lowery cases.
25 But | al so have Joel Lee v the City of Flint, one individua
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1 who's not a Flint resident.

2 THE COURT: Ckay. Thank you.

3 MR. MASON.  Your Honor, my nanme is Wayne Mason
4 represent one of the engi neering defendants, Lockwood,

5 Andrews, hunbly referred to as LAN.

6 THE COURT:  Yes.

7 MR. MASON. And along with ny co-counsel, Phi

8 Eri ckson. W also are actively involved in the state court.
9 To the extent that the Court has any questions, we're |ead
10 counsel for the defense in the state court action.

11 THE COURT: Okay. Thank you.

12 MR. CAMPBELL: Good afternoon, your Honor. M nane
13 is Janes Canpbell. [I'mw th Canpbell Canpbell Edwards &

14 Conroy. And | represent the three Veolia North Anerican

15 entities and I'mw th my partner John Grunert. Thank you,

16 much.

17 M5. CHARTIER  Good afternoon, your Honor. Mary

18 Chartier on behalf of the MDHHS staff nenber Robert Scott.

19 THE COURT: Thank you.

20 MS. CHARTIER  Thank you

21 MR. GALVIN. Good afternoon, your Honor. Joseph
22 Galvin. |1'mhere on behalf of the |onesone defendant Jeff

23 Wi ght, the Genesee County Drain Commi ssioner.

24 THE COURT: Ckay.

25 MR. ZEI NEH. Good afternoon, your Honor. Edward

Inre Flint Water Cases - Case No. 16-10444
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1 Zei neh on behal f of Daugherty Johnson, who's the forner

2 utility supervisor for the City of Flint. W represent him

21

3 along with nyself and David Meyers in his individual capacity.

4 THE COURT: Thank you.

5 MR. RUSEK: Good afternoon, your Honor. My nane is
6 Al exander Rusek. | represent Howard Croft. He's the forner
7 Director of Public Works in the City of Flint. 1 also

8 represent himin his crimnal mtters and state court.

9 THE COURT: ©Ch, okay. Thank you.

10 MR, WSE: Good afternoon, Judge. Matt Wse. [|I'm
11 al so here on behalf of the |one defendant, as M. Galvin is,

12 Jeff Wight, the Genesee Drain Conm ssioner.

13 THE COURT: Ckay. Good.

14 MR. WOLF: Good afternoon, your Honor. Barry WIlf on

15 behal f of forner EM Geral d Anbrose.

16 THE COURT: Thank you.

17 MR. MEYER  Good afternoon, your Honor. Brett Myer

18 here appearing on behalf of former City of Flint enployee

19 M chael d asgow.

20 M5. MORAN. Good afternoon. Jennifer Moran appearing
21 of behal f of defendant Rowe Professional Service Conpany.

22 MR. MCALPI NE: Good afternoon, your Honor. Mark

23 McAl pi ne and Jason Bl ake on behal f of the Mason cl ass action
24 plaintiffs in the state case.

25 MR. CAFFERTY: Ww, |'mthe |last man standi ng.
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THE COURT: Yes.

MR. CAFFERTY: Your Honor, I'mMke Cafferty. |
represent Nancy Peeler. She's an enpl oyee of the M chigan
Depart ment of Health and Hunman Services. She's a defendant in
nost but not all of the cases you nentioned.

THE COURT: Okay. And | will say that | am sonewhat
of a fan of the Venn diagram But trying to create a Venn
di agram of who's in what case and which case is on appeal and
whi ch cl ains are against, didn't work.

So |l will say that | appreciate the subn ssions that
attenpted to summari ze what all of the cases are that are both
here and in state court. Because ultimately what this is is a
probl em that needs a solution of one sort or another. And so
it is helpful to know what the universe of litigation is both
civil and in sonme ways crimnal because that's a factor in al
of this in ternms of how it proceeds.

So | did prepare an agenda. |I'man old tine sort of
comruni ty organi zer type and | just sort of believe that it's
hel pful to know what it is we're going to talk about. And
received frommany of you proposed itenms for discussion today.
And | have read everything that was submtted in that regard.
|'"ve also read the entirety of the briefing on the notions to
consolidate the notions to stay.

There are a few other random notions in anticipation

of this conference today.
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So if there's sonething that is not incorporated in
this list now that those of you who are here think nust be
di scussed today if this case is to be -- is to nove forward,
I'"d be interested in knowing that at this point.

MR. LEOPOLD: Your Honor, good afternoon. Again, Te
Leopold. The only issue that's not on here that nmay warrant
some conversation while we're all here is | ead counsel or
interimlead counsel related issues.

THE COURT: Yes. And |I'massuming that that will be
under the notions to consolidate, discuss the appointnment of
interiml|ead and co-lead counsel. And | appreciate, M.
Leopol d, that you identified yourself. Because as phenonenal
as Jeseca is, | do not expect that she knows who each of you
are already. So that will be discussed.

MR, SHKOLNI K:  Excuse ne, your Honor. Hunter
Shkol ni k. The other issue was | think it's hand in hand with
the co-lead or interimlead counsel is the interimor the
I iai son counsel for individual cases.

THE COURT: Yes.

MR, SHKOLNI K:  Which | assune would be |unped in
t oget her.

THE COURT: Yes. So I'massumng that that is item
-- the next itemon the agenda, all of the issues that were
rai sed by those two notions to consolidate the responses and

the replies. Yes.

Inre Flint Water Cases - Case No. 16-10444
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1 MR GALVIN. Joseph Galvin, your Honor. 1'd like to
2 hear the Court and counsel discuss the need for prelimnary
3 notions before the institution of any kind of discovery.
4 THE COURT: Absolutely. That's item 6 on the agenda.
5 Okay. Well, seeing no nore hands, why don't we nove to item
6 3. And what | put here is discussion of the notions to
7 consol i date.
8 What | would like is a brief argument on the notions
9 to consolidate. | did not notice this as an oral argunent,

10 but I found that the notions which are printed off back to
11 back in this binder and I have read were remarkably and

12 hel pfully detailed. They were exactly what | thought that

13 needed in terns of the notions and the responses and the

14 replies. | think that | could handl e those w thout the

15 benefit of oral argunent.

16 So I"'mnot here to ask sonebody on the spot to

17 suddenly decide to argue a notion that you did not cone

18 prepared or refresh yourself on. But | think it nakes sense
19 to begin with the Waid case and the notion to consolidate

20 t here.

21 And | can tell you that having read both of those,
22 t he pending notions as well as the responses and replies and

23 all of the attachments, | found that the strengths of the Waid

24 notion, the individuals that were identified as potentially

25 co-l ead counsel and |iaison counsel or to participate in an
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executive conmttee to be a very, very strong notion.

And so ny inclination is that there is the | evel of
expertise and potential funding. And both expertise in terns
of | egal expertise but experience on cases of this nature. So
my inclination is that | think that is the stronger notion and
my inclination is to grant it.

But that is with sone caveats. Because the notion
suggests a particular path for the litigation that | don't
think we're quite at, as was just pointed out, yet in terns of
what the schedule, itself, would | ook |ike.

But | found the argunents set forth there for
conmbi ning the class action litigation, even though the
def endants argued very forcefully, thoughtfully, and carefully
t hat consolidate -- having a master class action filed would
create extra work for themin terns of adjusting the pending
motions to dismss, | think it would ultimately result in
ef ficiencies for everybody.

And | can tell you the one efficiency that |I'mthe
| east concerned about is ny owmn. | have a phenonenal team of
people to work. | have the luxury of a caseload in the
Eastern District of Mchigan that's relatively | ow conpared to
nmy col | eagues around the country. So |I'm not concerned about
my workload. But |'mconcerned generally that the litigation
proceed in an orderly fashion for everyone invol ved.

And havi ng one uni verse of class action conplaint to
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respond to as things proceed |I think makes a great deal of
sense. So having started with the cart way before the horse,
I would be very interested in hearing any further argunent
t hat those who filed, whether it's M. Pitt, M. Shkolnik -- |
don't know who would wish to -- M. Stern -- who would wish to
argue. Okay.

MR. LEOPOLD: M. Leopold, your Honor.

THE COURT: Yes.

MR. LEOPOLD: Would the Court prefer ne, at |east for
the court reporter, be by the m crophone?

THE COURT: | think the m crophone m ght be hel pful.

MR. LEOPOLD: Thank you, again, your Honor. For the
record, Ted Leopold. Your Honor, | have not nuch further to
add than what's in our papers. |If the Court wishes to inquire
any further about any specific issues, certainly nore than
happy to respond.

| think our papers are quite sufficient in outlining
t he reasons for the consolidation. As the Court has already
i ndi cat ed, because of the nature of the litigation and the
breadt h and scope of the litigation, having one consolidated
conplaint on the class aspects | think would be quite
i mportant.

I'd Iike to have M. Shkol nik and/or M. Stern
address how -- nmaybe how t he Court woul d wi sh and/ or perhaps

t he best way to streanline consolidation, if you will, on the
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personal injury aspects. Because | think that lends itself to
havi ng -- al though coexisting for discovery and procedur al
matters, there are nuances on the individual plaintiffs' cases
that | think other than the class action that they can,

per haps, streamine for the Court and for the defendants to
help unify both Iines of discovery as they proceed forward.

So fromthat aspect, I'lIl let them address that as
liaison counsel for the Pl cases. But other than that, I
think the Court has al ready indicated, which we certainly
woul d pi ggyback on in regards to the inportance of these
consolidation related matters.

THE COURT: Ckay. And | should also note that each
of the response briefs indicated no preference in terns of who
fills these roles in terns of the interimco-I|ead counsel.

And to put any of the defendants who have any | evel of unease
or concern, | understand the difference between class --
having certified a case for class action and this early stage
before anything is certified.

There was sone discussion in the response briefs to
make sure | understood that this is the interimphase. And I
Wi sh to put you at ease on that. | do understand that this is
an interimappointnent during a period of determn ning how
t hese cases will proceed.

| al so understand that a nmaster class action that

woul d be filed would be facing a set of notions to dism ss.
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You' ve previewed those for ne. | think they're inportant,
obvi ously inportant and rnust be adjudi cated before the cases
proceed. So | do want to put that out there.

The one other thing I'll say about the -- |'ve been
saying Guertin so I'lIl continue to pronounce it that way. The
Guertin case is largely on appeal. W've got Veolia and LAN
have sone issues that are not on appeal. But in terns of this
Court's jurisdiction even to entertain the notion to -- |
don't believe | can entertain the notion to anmend that to be a
class action in the first place.

| don't think | have that jurisdiction at this tine.
So that was one concern | had for that case and the strengths
of the notion to consolidate.

In ternms of a response, M. Egan?

MR. EGAN. | had just one issue.

THE COURT: (kay.

MR. EGAN. Denni s Egan appearing on behal f of Stephen
Busch. As we have put in our briefs, there's a number of
conpl eted notions to dismss that would not require a new set
of briefs. In the Washington case, which has a Rico claim we
have filed our entire notion. But | understand what the Court
wants to do with a consolidate class action conplaint.

If they're going to essentially file a consolidated
class action conplaint -- and for exanple in the Washi ngton

what | call the federal case, the original one, they've
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already filed an original conplaint and then two anendnents.
A nunber of times we have filed notions to dismss and the
response is to then file an amendnment to the conplaint which
requires us to essentially have to deal with it.

If they're going to file a consolidated anended
conplaint to which we then have to file notions to di sm ss,
are they going to be, once again, allowed to amend? Because
for some of these cases it's going to be nore than once to
have an anmended conpl ai nt.

And at sone point the amendnents have to stop so that
we're not dealing with a noving target in terns of these
notions which are -- these are |Iong conplaints and the notions
are conplicated

THE COURT: | did read that in your subm ssion. And
what | think should be done is a nmaster anmended or a naster
class action that consolidates the pending class actions, and
if in the course of putting that together there is something
t hat you woul d consider an anendnent in that it raises a claim
inadfferent way or it incorporates facts that you didn't
see in the others, | think at this stage that that would be
the plaintiffs' opportunity to file their -- it would be
call ed an anmended master class action.

And that would be the one that each of the defendants
could either resubnmt pending notions to dismiss. And | am

capabl e of substituting as | read. So if you don't wish to do
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anyt hi ng other than change the case caption, that's okay with
nme. |'m1looking for the substance. |'mnot |ooking for the
det ai | s.

MR. EGAN. Maybe you mi ght m sunderstand. My issue
isn't so much what the amended cl ass action, consoli dated
class action conplaint is going to be. M point is to sone
degree we are expecting to see sone differences versus what
was filed before as part of the consolidation process.

But are they -- once they file this and we then do
the work to bring notions to dismss, are they going to be
al lowed to now anend the consolidated class action
conpl ai nt --

THE COURT: | under st and.

MR EGAN. -- to try to get around our notion again?

THE COURT: Well, that would just revert to the rules
regardi ng anendi ng conpl aints and the body of case law. It
seens to ne that it would be unlikely that a notion to anmend
woul d be granted if they're given this giant bite at the apple
and choose to take a small bite, well then they may have to
live with that. But | can't rule on that now not know ng what
the issue is.

If the issue is something that was a typographi cal
error or sonething of that nature, |I'mgoing to say yes --

MR. EGAN. | just wanted this point on the record.

So that's fine.
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THE COURT: No. | think you made it in your briefs
and you nade it well.

MR. EGAN. (Kkay.

THE COURT: And any notion to anend the consoli dated
mast er class action would have to be pretty conpelling.

MR. EGAN. And they would have to do it by | eave not
as of right?

THE COURT: By |leave and not as of right.

MR. EGAN. Thank you, your Honor.

THE COURT: Thank you, M. Egan.

MR, GRASHOFF.  Your Honor, Phil Grashoff representing
M. Busch, again. Just so we're on the sane page, on behalf
of the State, the City, MDEQ defendants, we filed -- obviously
you've read it -- an opposition docunent to the notion to
consol i date master conplaint so forth and so on

THE COURT: Yes.

MR. GRASHOFF: And we basically took our hands off on
appoi nt ment of counsel. But | want to point out to the Court
t hat one of our najor thenmes is that we think all of this is
premat ur e.

THE COURT: | know you do.

MR, GRASHOFF: And | want to point out to the Court
t hat whether it was good | uck or good planning or what have
you, we've devel oped a rapport with nost, if not all, of

plaintiffs' counsel. And we don't think |iaison counsel to
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deal with what's going on now i s necessary.

M. Pitts' office has acted as the conduit to nost of
the plaintiffs' counsel. And we can get a resolution of an
i ssue back within literally a day, if not hours. And you saw
what we attached to our statenment, this Exhibit A That was
put together cooperatively by Allison Collins of the Foster
Swift firm

THE COURT: Yeabh.

MR. GRASHOFF: And |I'm sorry, Deborah LaBelle.

THE COURT: | saw that.

MR, GRASHOFF: And they worked diligently and hard to
get that thing done. And it was a nonunental task and we did
it. So ny point is | don't see any real conpelling reason why
we need to have all of these defense, or excuse ne, plaintiff
l'i ai son folks.

THE COURT: M. Gashoff, what you' re saying has in
an odd way convinced ne that we need the liaison counsel. You
have told ne basically that you have the |iaison counsel and
it's working.

MR GRASHOFF: W do. Between M. Pitt and nme and
Legal Warriors.

THE COURT: Yeabh.

MR, GRASHOFF: We talk and we get things resolved.

We don't need anybody formally or officially.

THE COURT: Well, and I"mnot |ooking at this as the
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1 only way to -- it's not going to be ex parte conmuni cati on
2 need nore detail on the role of the interim-- or on the ro
3 of the liaison counsel. And that's one of the things that
4 still needs to be fleshed out.

5 But it seens to me you' re describing exactly what
6 t hought the person would do, which is communi cate and get b

7 efficiently with you.
8 MR. GRASHOFF: It's there.
9 THE COURT: Ckay. And what you're saying, it's

10 al ready there.

11 MR GRASHOFF:. It's in place.

12 THE COURT: Ckay. And the other thing is in terns
13 all of the defendants weighed in the sane regard and said
14 you're not interested in whether it's the Guertin counsel o
15 the Waid counsel, | have -- although this is absolutely not
16 t he appoi ntmrent of class counsel, we don't have a cl ass at
17 this point, etcetera, it would have been hel pful to nme to h
18 your responses and what your experiences have been.

19 Because | hear that at the class level, when I'm
20 appoi nting class counsel, |'ve heard defendants say so and
21 was charged in an attorney grievance. W can't have so and
22 so. He doesn't return calls. You know, things |ike that.
23 I was looking for that in your responses.

24 | understand that it's really not your decision or

25 you don't wish to weigh in at this point. But that left me
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with | ooking at the briefing, looking at -- | read the briefs
at the Court of Appeals. | did a nunber of things to try to
understand what the plaintiffs' counsel -- what the nerits

were of each of the individuals.

But in terms of -- | think what | would ask is for
M. Leopold or M. Stern to describe for ne what the |iaison
woul d do.

MR. GRASHOFF: Thank you, your Honor.

THE COURT: But thank you, very much, M. G ashoff.

MR. LEOPOLD: Thank you, your Honor. Ted Leopold for
the record. Your Honor, | do think that they're -- in what
counsel was just referencing, it's alittle bit merged in
terms of what he's tal king about. Let nme be -- let me try to
be crystal clear in ternms of what the roles and the scopes
are.

As indicated in our papers, both M. Pitt and nyself
as interimlead counsel would continue to fill the spot. And
M. Pitt, as being |l ocal and certainly nany years of great
respect here in the local community as well as in M chigan
t hroughout the state, will continue in that role.

But what is sonewhat different in this case, as the
Court is well aware, is the dramatic nunber of individual
personal injury cases of which M. Shkolnik and M. Stern have
really stepped up and taken the | ead on those cases.

So in terms of how we're using or designating |liaison
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counsel, it's not your nornmal nonenclature of sonebody | ocal
handl i ng comruni cations. Here is |iaison conmunicating and
wor ki ng side by side with class interimcounsel and the

def endants on the trenendous nunber of personal injury cases
whi ch they, thenselves, are greatly entrenched in.

And they can help fulfill the communicati on between
the other plaintiffs' counsels who have personal injury cases,
garner that information, funnel it to their group so that we
all coordinate together and also can help facilitate the
comruni cati on process through M. Pitt and others with the
def endant s.

THE COURT: Ckay.

MR. LEOPOLD: That's the goal of that.

THE COURT: Yeah. And that's what | understood it in
principle. And makes sense to nme. | also would not be
surprised if there are additional plaintiffs' counsel who nake
appearances in cases and as things go on. So it seens that
havi ng someone who has the duty to make sure a response is
provided in a tinmely way.

And al so should these cases progress to the point of
di scovery, they would nost certainly need to be conmuni cation
and coordination of who is going to be at depositions and
t hose sorts of things. But thank you, very nmuch. Are there
ot her --

MR, SHKOLNIK: If | may respond to your question,
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1 your Honor.
2 THE COURT: Ckay.
3 MR. SHKOLNIK: | don't mean to -- thank you. Your
4 Honor, Hunter Shkolnik again. | thank you for the opportunity
5 to address your question. Under the provisions of the
6 conpl ex, the anmended conplex litigation, it's in this type of
7 a nonster of a case, that this is certainly one that's going
8 to rival sone of the biggest mass or MDL cases, which don't
9 have the MDL, but it's basically the same type of procedure.
10 A liaison for the individual cases as well as interim
11 | ead counsel is contenplated and it's exactly as the Court has
12 suggested. You need to have soneone who can di sseninate
13 information to the plaintiffs' group. There's a |arge group
14 of plaintiffs' attorneys.
15 And having been in this position in other MDL's, it
16 is sonething to help facilitate the Court in working with the
17 plaintiffs in terns of discovery as well as coordinating with
18 interimclass counsel for the various discovery steps al ong
19 t he way, whether it's depositions, non duplication of witten
20 di scovery, as well as coordinating with the state court case,
21 which we think is a very inportant factor as well. And M.
22 Stern, who is liaison in the state court will help that
23 facilitation.
24 So to answer your question, the nmanual |ays out the
25 roles of a liaison, and its exactly as the Court had said.
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Thank you.

THE COURT: Thank you, very much

MS. BETTENHAUSEN. Ms. Bettenhausen for the State
def endant s.

THE COURT: Ckay.

MS. BETTENHAUSEN: | just had a quick point. |
wanted to go back to one of the points that M. Egan was
maki ng regardi ng a master conpl ai nt.

The State defendants had put together nore of a
t wo- phase approach to this. So that in phase one, the notions
to dismss that are already pending before the Court or soon
to be pending before the Court would be addressed and woul d
resol ve sonme of the threshold issues. And | think this would
kind of address M. Egan's concern about how many anended
mast er conpl ai nts that we have.

So what we've done, State defendants have done, we've
actually put together a list of the cases that woul d address
the clainms that were not addressed in Guertin or Guertin. So
| wanted -- we were unable to submit that to the Court. But I
do have that today. |If | could hand --

THE COURT: Sone of that was, | believe, in your
response.

MS. BETTENHAUSEN There is a Exhibit Ato the
agenda.

THE COURT: Yeah.
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M5. BETTENHAUSEN: It had all of the cases. This is
very specific. It boils down to if you want to address the
federal law clains that were not addressed, you could do that
in Village Shores, Al exander, Washington. To get the State
| aw cl ai s, you could do that in Gulla, Walters, McMIIian

I f you did those six, you' d touch on just about
everything. And then maybe it would be tinme to tal k about a
master conplaint. And that was kind of our phase one
appr oach.

And t hen nmaybe phase two is to go to discovery, which
| realize we're going to talk about a little bit later. But |
did want to get a copy of this to the Court.

THE COURT: | certainly will take that.

MS. BETTENHAUSEN There's a little bit nore
explanation on this page. And | did bring copies for anybody
el se that would |ike a copy.

THE COURT: Thank you.

MS. BETTENHAUSEN: If it's okay, your Honor, 1"l
just hand t hem out.

THE COURT: Yes, please.

MS. BETTENHAUSEN: Thank you, your Honor.

THE COURT: This is the Venn diagraml've been trying
to create for the remaining claims.

MS. BETTENHAUSEN: | made a bunch of copies, but |'m

still not sure --
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THE COURT: These are the outstanding clainms. And
then the overlay is that there are different defendants in
these cases. Not all of them have a conpl ete overlap of
def endant s.

Are there any other defendants who wi sh to respond to
what M. Leopold, M. Shkolnik have said so far? GCkay. And
let me turn to Mster -- to the Hart teamon the Cuertin
docket entry 165, your notions to consolidate, and just give
you an opportunity to speak if you wish to add anything to
your papers.

MR. STEVEN HART: Thank you, your Honor.

THE COURT: Thank you. O you're wel cone.

MR. STEVEN HART: Steven Hart -- Hart, MLaughlin &
Eldridge -- for the Guertin plaintiffs.

Your Honor seens to suggest that our anended
conplaint is not ripe or properly before the Court for |ack of
jurisdiction | think, if | understood you correctly.

THE COURT: In part, the anended conplaint. | have
| ost jurisdiction over many of the portions of the Guertin
case. Yes.

MR. STEVEN HART: | understand. And we fil ed papers
on that and will stand on those papers with respect to that
i ssue. Obviously we argued that the Court does have
jurisdiction and certainly could grant the notion to anend.

But setting that aside for a second, the issues with
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respect to the Guertin case, which were fully presented to
your Honor, notions to disniss specifically addressing 1983
actions are certainly ones that are on appeal. But they wll
be the same issues that will need to be litigated in the
mast er anended consol i dated conpl aint for which defendants are
apparently going to have an opportunity to file a notion to

di sm ss and --

THE COURT: Well, not just apparently. The rules
provide for it.

MR. STEVEN HART: But | think that they will probably
file a notion versus an answer.

THE COURT: Ckay. | see.

MR. STEVEN HART: As they have done in every case
consistently. Unless they have a change of heart or the Sixth
Circuit rules on that issue, which is before them now

So | woul d suggest that under 10.224 of the conpl ex
manual , that the Court certainly can engage in an anal ysis on
| ead and |iaison counsel that would be a collaborative effort
between the two parties and the two plaintiff actions.

| have had the very good fortunate of working with
all of the attorneys on the other side of the plaintiffs'
petitions for consolidation and M. Leopold, M. Shkol nik.

And |I'mcertain that based on past experiences we woul d work
very well together. And that it's certainly within the

Court's right to expand the | eadership that woul d incl ude
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soneone fromour part and nmaintain the | eadership structure
that the Court, | think, has in m nd.

Not only have | worked as |iaison counsel and do in
1983 actions in the stop and frisk case in Chicago right now
pendi ng before Judge St. Eve, but also as |ead counsel in the
poultry matter, which is a nulti-defendant party jurisdiction
case. And so we have | think --

THE COURT: Multidistrict litigation or multi
def endant ?

MR. STEVEN HART: It was consolidated before Judge
Durkin in the Northern District of Illinois, In Re Poultry.

THE COURT: Ckay.

MR. STEVEN HART: So we have anpl e experience in this
respect. Both with respect to the other proposed | ead
plaintiff counsels and cases of these type and functioning in
t hese rol es.

M. Shkol nik, quite appropriately, articulated the
sheer size of this case. It is a massive case. Hotly
contested on every single issue. And | would suggest that it
requires the associated structure on the plaintiffs' side that
could afford an opportunity for soneone on our side to be
i ncorporated into a | ead position as well. And as | suggested
to the Court under 10.224 of a conpl ex manual revised 4, that
certainly the Court could do such a thing.

And so what we're asking for at a mnimumis for the
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Court to at | east address that possibility, recognizing both
the size and massive undertaking in this case and our ability
to function in those roles. And that's all | wanted to add,
your Honor.

THE COURT: Thank you, very much, M. Hart. 10.224
relates to the Court's responsibility where there is intense
conpetition for appointnent by the court as designated
counsel, an appointnment that may inplicitly prom se |arge fees
and a promnent role in the litigation. And | appreciate your
attention -- bringing nmy attention back to that.

Because this is an interimappointnment. But | think
you' re absolutely correct that this is such a case -- it's a
| arge case. Cbviously it's an inportant case. And there
obviously is sonme conpetition for who will |ead this endeavor
And so the effort that -- | have reviewed that in the effort
that | amattenpting to put forth is to identify counsel who
will be able to do that in an efficient and highly qualified
way.

And | think undoubtedly what the notions al
cont enpl ate and what the nmanual contenplates is having sone
sort of executive teamthat advises as the cases proceed and
there are no recomrendati ons yet about the entire conplinment
of lawers who will serve on that team So it seens
appropriate that you will be considered as soneone who woul d

participate in a | eadership role in that way.
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So | amin no way suggesting what the entire
| eader shi p conpl ement should be at this tine. But |I'm]ooking
at the role of co-lead counsel and sone sort of liaison to the
i ndi vi dual personal injury cases, so.

MR. STEVEN HART: Under st ood, your Honor.

THE COURT: Yes. Thank you, very nuch. And | wl]|
say that at the tinme of the oral argument in the many notions
to dismss, it was worrisone to nme that you did not know who
one of your plaintiffs was, the D ogenis Mise.

When | said who is this -- because your conpl aint
didn't tell ne who one of your plaintiffs was. And |
understand cutting and pasting. | have cut and pasted and
I'"ve made errors. But the case had proceeded to the point of
an oral argument on notions to dismiss. And it was still no
information for nme about who one of the plaintiffs was and why
that plaintiff wasn't identified in the body of the conplaint.

And there was also a nention in the body of the
conpl ai nt of an FTCA cl ai m agai nst the departnent -- the
United States -- representatives of the United States. And
when asked about that, you were unable to tell me whether you
had such an FTCA conplaint or not.

|"ve learned in the course of the litigation that
there is such a conplaint that those involved with the Wi d
case have filed. And | suppose it's proceeding on its own

adm ni strati ve task
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So | just -- | do not say this in any way to be
critical. But it raised concerns for me about the intense
degree of attention and care that this process will require.
And so | just -- | say it only because | think it's inportant

for the reasons to be set forth as to how these notions are
bei ng eval uated and how t he decision is being nade.

But is there any -- M. Sanders?

MR. SANDERS:. | seek sonme point of clarification,
your Honor, if | mght?

THE COURT: Ckay. W're going by Robert's Rul es now
apparently.

MR SANDERS: | received this docunent entitled
outstanding clains to address in which nmy case Al exander is
l'isted.

THE COURT: Oh.

MR. SANDERS: | believe that was prepared by the
State. And | just received the Guertin notion yesterday. So
my point of clarification is is the Court considering
conbi ni ng noncl ass action cases with class action cases? O
this is suggesting that there woul d be sone type of overal
ruling made by the Court that addresses class action as well
as noncl ass actions. | do not have a class action suit.

THE COURT: Ckay.

MR. SANDERS: 1Is the Court considering conbining ny

case with soneone el se?
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THE COURT: \What | understand this list to be is
sinply alist to informme and in the interest of not having
ex parte conmuni cation of any sort, | think it was provided to
everyone else. But this is just sunmarizing all of the clains
t hat have not yet been adjudicated in the Guertin case that
exists in general. That there is a Rico claimout there.

There are equal protection based on race and weal th
and it was a recommendati on that the Court address these
i ssues first before even getting to the appointnent of co-I|ead
counsel. And | amnot in any way suggesting that all of -- |
don't have the authority to conbine all of the cases at this
point | don't think or the inclination.

So it's not indicating that at this point anything
that has been -- | have this item5 on the agenda, the inpact
of the Court's decision in Guertin on the other cases. But
it'"s in no way a decision to conbi ne everything.

MR. SANDERS: Thank you, your Honor

MS. BETTENHAUSEN:  Your Honor, | just wanted to add,
that is correct. W were just trying to give a |ist where you
can find all the different type of clains. It was not an
i nplication of which ones are class action versus individual
and how to deal with them noving forward

THE COURT: Thank you.

MADAM COURT REPORTER: Excuse ne. Can everyone

continue to state their nanes, please?
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MS. BETTENHAUSEN: Sorry. Ms. Bettenhausen.

MADAM COURT REPORTER:  Thank you.

MR. GRASHOFF: Your Honor, Phil Grashoff, again.

THE COURT: Ckay.

MR, GRASHOFF: This list that the State has conpared
and given to you has nmuch nore significance than nerely a |i st
of cases. And | want to be absolutely crystal clear that it's
the position of the State and the City and t he MDEQ def endants
that these cases -- Village Shores, Al exander, Wshi ngton,
Qulla, Walters, and McMIlian -- should be decided before
anyt hi ng el se happens.

THE COURT: | understand that. Yes.

MR, GRASHOFF: And it's even been suggested that nost
of these cases have been briefed or they're in the final
t hrows of being briefed except for the Washi ngton case. W
need a response to that. And these cases can be ready for
argunent by Septenber, Cctober.

THE COURT: Ckay.

MR GRASHOFF: And deci sions made on all of these
i ssues that are outstanding by this Court that will clear the
decks as to what is or is not a valid -- viable, excuse ne,
cause of action. So it's our position that these cases be
schedul ed for argunment as quickly as possible so that we can
get these issues addressed.

THE COURT: Thank you, M. Gashoff. | wll
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certainly take that into consideration. |It's a hel pful
recomendation and | appreciate it very nuch.

MR. GRASHOFF: Thank you, your Honor.

MR. KLEIN:  Your Honor, Sheldon Klein for the City of
Flint. Two very brief things. One, the |ist of cases you
have there is not all class actions. And it's not clear to ne
fromyour ruling, which I'mnot going to argue with, that the
cl ass action should be consolidated and a nmaster amended

conplaint filed, whether the expectation is we would proceed

with briefing in the individual actions. |In particular those
key cases that wll resolve outstanding issues. | would
certainly urge that we will be allowed to continue with that

briefing to get to issue as quickly as possible.

The other thing is | synpathize with your desire to
-- for a Venn diagram | get dizzy nyself trying to keep
track of this. W have prepared a, | guess, table. This is
strictly for the cases involving the City defendants, the City
of Flint and various defendant's representatives.

And if the Court would like to -- it's probably a
little nore conplicated for you to absorb on the fly. But in
substance, it identifies all of the Flint parties, all of the
claims, all of the cases, and identifies which clains are
agai nst which party in which case. |If that will be hel pful to
you.

THE COURT: Certainly. | had one of ny interns,
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Tiffany Henton, trying to help nme do that fromour end, which

| appreciate.

MR. KLEIN. | have about 14 copies, which obviously
isn't sufficient. 1'mnot sure | could have carried enough
copies for everyone in the courtroom But I'll share them for

ot hers to share.

THE COURT: Ckay. Thank you, very rmuch.

MR, KLEIN. And if you' d like, | can explain it
further. But |I think it's conplex but reasonably self
expl anat ory.

THE COURT: Okay. M. Leopol d?

MR. LEOPOLD: Yes, your Honor. Just one issue.
want to just briefly address the issue of M. Gashoff. The
essential argunment --

THE COURT: Can you speak into the mcrophone?

MR. LEOCPOLD: The essential argunent that he was
maki ng sort of runs contrary to the whole issue of
consolidation that we've been tal king about and creates nuch
nore work on behalf of the Court to have nmultiple separate
hearings, oral argunments on a variety of various conplaints as
opposed to getting one nmaster consolidated conpl aint, having
all of these issues in one consolidated conplaint briefed
based upon one oral argument that covers the ganbit of al
t hese issues.

So | just wanted to be clear that that is certainly
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our position and | understood that the Court is sort of
focusing on at this point.

THE COURT: Yeah. Thank you, very much. And M.
Grashoff, there's sonething you said earlier that you
mentioned that you didn't know if it was good | uck or whatever
that you'd been communi cating and working efficiently. And |
woul d suggest that it's far nore than good luck. But it's
good |l awering. And it's appreciated a great deal generally
by the bench in the Eastern District of Mchigan and by ne in
particul ar.

Well, I think at this point having had sone
di scussion or argunent on the notions to consolidate, | wll
officially take them under advi senent, which is where they
were at the beginning of this hearing. But having heard the
responses fromthe various State entities and | awers as well
as further detail fromthe various |awers, | think that the
teamthat the Waid case has set forth in ternms of co-I|ead
counsel and liaison counsel nakes a great deal of sense to ne
as a way to begin the process of handling these cases in an
efficient manner.

VWhat | will do is issue a very -- what | think wl]l
be a very brief witten opinion that would indicate that and
would primarily say for the reasons set forth on the record
what we have been di scussing.

But what it would do is not appoint the executive
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committee at all. And | want to make that clear to the Hart
group as well as any other |awers here. But it will just
begin with the co-lead counsel, the filing of a master
conpl ai nt, amended cl ass action conpl ai nt.

And in ternms of timng for that, there have been

vari ous subm ssions about how soon that could be prepared.

M. Leopol d.
MR. LEOPOLD: |'m sorry, your Honor.
THE COURT: |I'minterested in how nuch additi onal

time would be needed for filing a master anmended cl ass action
conpl ai nt.

MR. LEOPOLD: Yes, your Honor. Ted Leopold. W
estimate we would |ike 60 days fromtoday to file the master
conplaint. That would give us tine to coordinate with
everyone and get a final docunent served and filed with the
Court.

THE COURT: Ckay. And | will say in ternms of the
St at e def endants seeking the efficient and speedy resol ution
of issues, that conflicts inits intention with the various
notions to stay that have been filed. And | think those are
i nportant notions, particularly the Fifth Anmendnent issues
rai se inmportant issues that | am focused on and concerned
about .

So to the extent there is sone degree of delay in

this process, it seens to be what you're seeking generally in

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg510f99 PgID 8153

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26, 2017 51

the litigation as an entire stay, a conplete delay, so it at
| east doesn't harmyour interest in the stay if it takes 60
addi ti onal days to file the conplaint.

So then in ternms of a response in |ight of the work
that's been undertaken, is a nonth adequate for a response, a
notion to dismss or answer, in an amended cl ass action?

MR. KLEIN:  Your Honor, Sheldon Klein again for the
City of Flint and | speak only for the City of Flint. It is
part of the agenda submi ssion -- | forgot what we called it --
that you received the other day fromthe Governnent
def endants. W suggested that the parties should be
encouraged to col laborate and file a single brief on conmon
i ssues when feasible.

Now di f f erent defendant groups have sharply
conflicting interests. So that's not always going to be
possible. Part of collaborationis it takes tine with the
nunber of attorneys, the nunber of parties, etcetera.

So notwi t hstandi ng that sonme of the issues have been
briefed in other cases already, | would ask for 60 days to
respond with the intention that to the extent we can we file a
[imted nunber of responses rather than six or eight or
however many different briefs.

THE COURT: Yes, M. G ashoff.

MR. GRASHOFF: Your Honor, Phil Grashoff. | just

t ook a vote.
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1 THE COURT: kay. This guy gets things done.
2 MR. GRASHOFF: The State, the City, and the NMDEQ
3 def endants think 60 days after they file it should be
4 sufficient with one caveat.
5 THE COURT: Ckay.
6 MR, GRASHOFF. And that caveat is if we get sonething
7 in that creates issues on timng, we would like to have -- and
8 I know you would give it to us --
9 THE COURT:  Yes.
10 MR, GRASHOFF: -- the opportunity for extensions

11 beyond that 60-day period, if necessary.

12 THE COURT: Certainly. And | would anticipate that

13 during this time period, the Court of Appeals will nost likely

14 informall of us on a couple of issues. | think you have an

15 argunent August 2nd.

16 MR, GRASHOFF: August 2, yes.

17 THE COURT: There have al ready been argunments on the
18 Safe Drinking Water Act, so this could provide in sone ways

19 relief for the defendants that you' re seeking in your notions
20 to stay. Even though you'll continue to work on these

21 nmotions, it does seemlike it's sonewhat of a conprom se. And
22 | don't have any problemw th that.

23 MR, GRASHOFF: Quite honestly, your Honor, |'m going
24 to have to go back and | ook at ny diagramthat we' ve been

25 working on literally everyday that shows what responses are
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due, who's going to be filing them-- on both sides. And when
they're due. And what's been adjourned and what hasn't been
adj our ned.

And | have a list here and |I'd be happy to produce it
for the Court, but | didn't bring extra copies. But we have
an up-to-date list and I'mjust going to have to take a | ook
at that and see how all of this fits together. Because this
is just a nmanagenent problemat this point.

THE COURT: | understand. And it's a far nore
frightening and daunting one for all of you because | don't
have the sane tinelines, which is an incredible |uxury. So I
try to enforce the tinelines that you have, but the hamer
does not drop on nme in the say way, Sso.

MR GRASHOFF: Most of our tinmelines have been nade
by stipulation. | want to --

THE COURT: |'ve seen that.

MR. GRASHOFF: And by agreenent of counsel.

THE COURT: Ckay.

MR, GRASHOFF: So 60 days is fine with that caveat.

THE COURT: Ckay. Thank you.

MR. STERN:  Your Honor, if | may?

THE COURT: Yes. M. Stern.

MR. STERN. Corey Stern on behalf of a nunber of
i ndi vidual plaintiffs. Your Honor , M. Mason earlier said

that he was | ead counsel in state court. And |'ve sonehow
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becone | ead counsel for the plaintiffs in state court as well.

THE COURT: Ckay.

MR. STERN. And one of the things that has been very
beneficial for us, although the fruits of the efforts haven't
yet shown itself on either side, is that as to the individua
plaintiffs' cases in state court, we have filed a naster
conpl ai nt on behalf of all of the individuals at the urging
and order of Judge Yuille.

We believe also that in addition to the filing of a
mast er class conplaint, which really doesn't have nmuch to do
wth us, that it would be an effort towards efficiency and the
ability for defendants to respond in a nore succinct
meani ngful way to file a naster conplaint on behalf of the
individuals as we did in state court.

It comes with sonme issues. There's nuances
associated with it that -- not to go too far into the weeds.
But how do you deal with cases that have al ready been filed
whi ch have been briefed? And what do you do about cases that
haven't yet been filed and people's abilities to nake new
clainms that may not be included in the master?

But generally speaking, it's sonething that we
believe would be in the best interest of judicial econony. It
would be inline with the filing of a master file conplaint
and we just think it's in the best interest of the litigation.

THE COURT: And that issue, unless | mssed it, has
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1 not -- | saw Judge Yuille's case managenent order that was
2 submtted as an exhibit. And | |ooked at that. But | did not
3 see this issue briefed filing a conbi ned naster personal
4 i njury or damages conpl ai nt.
5 So I'd like to give the State an opportunity to brief
6 that. Because it seens difficult to -- at 2:14 in the
7 afternoon to hear about that. WAs that request in your
8 papers?
9 MR. STERN. It was not, your Honor.
10 THE COURT: Ckay. And it's a good thing to hear
11 about at this point. But I'mnot prepared to say anything
12 t hought ful about it. M. Egan?
13 MR. EGAN. The only thing I'd say is it would be
14 handy if he filed a notion stating what he would |ike, then
15 we'l | know what to brief.
16 THE COURT: kay. That's what we'll do.
17 MR. KLEIN. | don't knowif you want ne to go to the
18 podi um every tine?
19 THE COURT: Yeah. Just a mnute, M. Klein.
20 MR KLEIN:.  I'msorry.
21 THE COURT: | just want to let M. Stern tell ne what
22 he wants to.
23 MR. STERN. We'd be happy to file a notion in the
24 next ten days and have themrespond to it as quickly as
25 possi bl e.

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg56 of 99 Pg ID 8158

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26, 2017 56

THE COURT: (kay.

MR STERN: Just so we could be in line with the
ot her cases.

THE COURT: That woul d be hel pful to me, because
conceptually I would like to understand whether it in any way
di sadvant ages anyone of the plaintiffs who wouldn't wish to do
that or whether it creates any conflict or -- by conflict, |
don't nean conflict of interest. But any problens for the
def endants that | woul dn't be thinking about.

MR. STERN. No probl em

THE COURT: Okay. So that will be included that a
notion with respect to consolidating the individual danages
cases would be filed within ten days of today.

MR. STERN:  Yes.

MR. KLEIN:  Your Honor, Sheldon Klein again for the
Cty of Flint. | -- frankly it slipped by ne that the CMO
from Genesee had been submitted to the Court. And lord knows
| don't want to drag you into the controversies going on
t here.

But | do want to note that there have been -- there
are pendi ng chall enges and core due process challenges filed
by the City and sone of the other defendants to that CMO. So
not that | think you would just cut and paste fromthat CMO
But I wanted to |l et you know t hat we have very serious

concerns about that.
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THE COURT: Thank you for bringing that up. | wasn't
going to do that. | got the drift of that fromwhat | read,

but I don't know the details of it. And it's not ny intention
to use a case nmanagemnment order to nmess with anybody or their
rights. Just to use a legal term

So what I'd like to do is just touch upon the notions
to stay that were filed in the Guertin case. There were three
different notions to stay as well as the Fifth Anmendnent issue
bei ng particularly focused on by Nick Lyon and Wlls in the
reply brief, which was docket entry 199.

And | don't think -- this is not the tine -- | have
not set this as an oral argunment for this issue either. But |
want to acknow edge that that exists and |I've done sone
initial research on what district courts are directed to do by
the Court of Appeals in ternms of staying cases that where
many, if not alnost all of the defendants, individual
def endants are facing crimnal charges.

| understand that the Sixth Circuit has set forth a
multipart test. And what |I'mlearning so far as a judge is
that the nore parts to the test, the greater discretion
That's all | can conclude so far. And this one is a six-part
test.

And so it indicates to nme that in general, the
district court has discretion on this issue of a stay. But

yet and still there are sone constitutional rights of the
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defendants at issue. And those are critically inportant to
all of us that those be observed, acknow edged, and protected.

Factor one is whether the extent to which the issues
in the crimnal case overlap with those presented in the civil
case. Two is the status of the case, including whether the
def endants have been indicted -- and of course this comes from
the federal law -- but charged. The private interests of the
plaintiffs and proceeding in an expeditious way, weighed
agai nst the prejudice to plaintiffs caused by the del ay.
Private interest of and burden on the defendants, interest of
the court. | don't understand what that could be but -- and
the public interest.

So those are the general factors that are set forth
by the Sixth Crcuit and articulated in a nunber of cases.

But specifically I'"'mlooking at the FTC v EMA Nati onwi de, Inc.
case. So I'Il take a close | ook at that.

But saying that, there is a great deal of work that
can be done on this case, including everything we're talKking
about now, which is getting past one way or another the notion
to dism ss phase of this case that would in no way inplicate
the constitutional rights of individual defendants who are
crimnally charged.

Because we are at this stage of the proceeding, as
the | aw students know at a stage where we're relying on the

al l egations as set forth in the conplaint and not on

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg590f99 PgID 8161

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26, 2017 59

statenents or depositions or anything that would be required
of the individual defendants.

So it's ny intention at this point to continue to
proceed with the case through the notion to disniss stage and
then to evaluate at that point where the crimnal cases stand.
And but perhaps nore inportantly what can be acconpli shed
while protecting the interests of the individuals who are
crimnally charged.

And that could be sone variety of controlled
di scovery where there are docunents that are exchanged. There
are depositions that are taken of non crimnally charged
def endant s.

There are a variety of things that | can imagi ne
coul d be effectively acconplished without conmprom sing their
rights to remain silent, have their counsel in their crimna
cases advise themon that. Yes. M. Leopol d?

MR. LEOPOLD: Thank you, your Honor. Your Honor, |
did want to comrent on what the Court was just relaying to al
of us in that clearly based upon the FTC case and Si xth
Circuit lawis ultimately one of an issue of discretion by the
Court.

That said, there are a number of the issues that are
set forth that | think weigh in terns of this Court allow ng
us to proceed forward and | understand about the notion to

di sm ss stage. However, | would |like to comrent on what the
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Court was just stating as relates to sone limted discovery
that clearly and hopefully would never infringe on Fifth
Amendnent related matters.

Wth that said, there is certainly Rule 26 type of
di scl osures, document production. There are |inted
depositions that won't infringe that |'m sure we can cooperate
wi t h def endant s.

There is requests for a production and
interrogatories that have not really been propounded yet that
can be done in a unified systematic way so that appropriate
di scovery can get on the right track so that when the Court
does ultimately rule on the notion to dismss, we will then be
up and being able to run with substantive discovery at that
point in time with docunent production, Rule 26 production.
Maybe prior to then sone linted depositions to get things
novi ng.

W would certainly -- on the plaintiffs' side this
case is -- no fault to anyone, but has been in litigation for
quite sone tine. W would like to really nove the train
forward on actual discovery at this point in tine.

THE COURT: So you're suggesting that Rule 26 initial
di scl osures woul d be appropriate? At this point we don't have
t he amended conplaint. But at what point are you suggesti ng
it would be appropriate?

MR. LEOPOLD: Well, | nean, there are -- | know t he
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Gover nnent has produced thousands, if not hundreds of

t housands, of docunments in sonme litigation. |'msure we can
coordinate with all of the attorneys that have those. But we
want to make sure that any new docunents that haven't been
voluntarily produced that should, under a Rule 26 type of
conpr ehensi ve di scovery, is produced.

| don't think there's any harmin doing that, unless
for whatever reason the defendants want to wait to do that.
But | think if three years down the road or two and a half
years down the road we can get that, those voluntary
docunments, that should be disclosed. W would like to
propound a unified request for production that we would
internally work on first and then propound.

So the defendants only get one request. Simlarly
per haps sone interrogatories. And again, sonme |inted
depositions on nonparty defendants that would be affected by
Fifth Anendnment related i ssues. That wouldn't be duplicative
but can be streamined uniformy for depositions.

MR. GRASHOFF: W have various responses to this,
your Honor.

MS. BETTENHAUSEN: | f you don't mnd, since you've
been nentioning the Fifth Anmendment issues with Director Lyon
and Dr. Wells.

THE COURT: Yes.

MS. BETTENHAUSEN: | just wanted to address those
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1 real quickly. Because they do -- I'msorry. M. Bettenhausen

2 for State defendants. As you nmentioned, our reply does

3 indicate that -- | mean, we feel very strongly that any type

4 of interrogatories, even linmted depositions, you're going to

5 run right up against the Fifth Arendment issues.

6 THE COURT: Well, what about limted depositions --

7 wel |, what about depositions, not |limted depositions, but

8 depositions of non crimnally charged individual s?

9 MS. BETTENHAUSEN: Perhaps. | don't know -- | think
10 | just wanted to address the issues with the Fifth Amendnent.
11 THE COURT: Ckay.

12 M5. BETTENHAUSEN. |'msorry. Go ahead.

13 THE COURT: Well, | think I m ght understand the

14 i ssues.

15 M5. BETTENHAUSEN. Well, | think M. Leopold did

16 point out we are engaged already in fairly conprehensive

17 i nformal discovery. The State defendants have produced --

18 it's over 700,000 pages of docunments out there. They've been
19 provided already to the Mays plaintiff, Department of Justice,
20 O fice of Special Counsel, and many ot hers.

21 Certainly we can arrange to -- this is not a snal

22 anount of discovery. This is a |lot of discovery. And so |
23 did -- | just wanted to speak specifically with the crim nal
24 charged i ndi vidual defendants. And then perhaps -- and what
25 we' ve al ready received in return, M. Sterns' firmhas been
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providing a facts sheet to defendants on a very limted basis.

Per haps that could be expanded. And that woul d keep
the discovery ball rolling while the notions to dismss were
pendi ng or, excuse nme, were being resolved. And as that -- as
t he Court suggested, naybe as that process conmes to a cl ose,

t hen we coul d have another status conference to see if nore

di scovery coul d be devel oped that would not -- you know, naybe
at that time it would be nore appropriate to be able to nove
forward with things such as depositions, interrogatories,
requests for production and request for adm ssions.

THE COURT: Thank you. | just would like to note
that -- | believe that the period to appeal follow ng ny
deci sion on Veolia and LANs notion, well placed notion to
reconsider, | don't think the appeal period has run on that or
if there even is an appeal at this point that can be taken.

But there is at least a portion of this case that is
potentially ripe to get an answer at the appropriate tine and
proceed regardl ess of the other parts that we're di scussing
now. But go ahead.

MR. LEOPOLD: Your Honor, Ted Leopold. | make two
qui ck comments only -- and one of which is froma very, very
recent personal experience that this can be done related to
Fifth Anmendnment issues and can be done very effectively.

| was involved at one of the ground breaki ng Takata

litigations. Nowin the Takata litigations there was nultiple
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crimnal federal investigations pleading -- pled out type of
i ssues where they -- | actually took nultiple high executive

depositions. Mst of themtook the Fifth Anmendnment, but it
didn't stay the litigation.

THE COURT: Right.

MR, LEOCPOLD: There was nultiple avenues of
l[itigation that transpired in that case with a federal ML
hundreds of individual cases, etcetera. Very simlar to this
litigation. So it can be done. It can be managed. And it
can be done fruitfully.

Secondly, | would say twofold. One is perhaps the
best way maybe to nove at |least a step forward on this issue,
is now that the Court has signed off on interimlead counsel,
maybe the best prospect is a neeting with counsel, neet and
confer to see what discovery can, w thout objection, if
possi bl e, proceed forward. And if not, bring those issues to
t he Court.

And al ong those lines, | would highly recomrend in ny
experi ence what really hel ps keep these types of litigations
on track is a reqgular, very regular status conference,

di scovery conference with the Court. \Whether it's, you know,
once a nonth or twice a nonth. Something that at | east at the
begi nning that really keeps us on track.

So when there are disputes that nmay arise w thout

no -- nefarious conduct on either side, but the Court can help
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1 us get it to the next |evel.

2 THE COURT: | appreciate that recomendation and it

3 is ny hope and ny plan to adopt such a course of action. 1've
4 done that in conplex crimnal cases to nmake sure that things
5 are proceedi ng.

6 VWhat | want to do is take a very short break right

7 now and then | would inagine five to ten m nutes.

8 (Brief Recess)

9 MR. GRASHOFF: Your Honor, we were all vying for your
10 attention on the Fifth Anendnent issue.

11 THE COURT: Yes. M. Gashoff -- or who wants to go
12 next ?

13 MR. KIM  Your Honor, City Attorney WIIliam Ki m

14 representing the City, Dayne Walling, and M chael Brown. |

15 just wanted to disagree with ny colleague in the nost -- in
16 the strongest terns on that it's appropriate to nove forward
17 wi th di scovery here.

18 | think that the Court was exactly right when you

19 said earlier that we're going to have -- we're going to be
20 directed to -- plaintiffs will be directed to file an anended
21 consol i dated cl ass action conplaint, to which we, as the
22 defendants, will alnost certainly be filing notions to
23 di sm ss.
24 And once those notions to dismss are resolved, that
25 woul d be the appropriate tinme in which to proceed with
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di scovery and determ nation of what's appropriate then

As governnent al defendants, we are certainly going to
be advocating for various fornms of imunity for which all of
the case law clearly says that one of the benefits of inmunity
is not just freedomfrom you know, judgnent or trial, but
freedom fromdi scovery itself.

And so resolution of what immunity clains are valid
and what's not will informthe scope of what is part of
di scovery here.

Furthernmore, | think that the plaintiffs are
definitely junping the gun as well in that they seemto be
assum ng that we shoul d be proceeding straight forward to
nerits di scovery whereas we have essentially class discovery
t hat needs to precede that which al so deternines what the
scope of the nerits discovery will be.

And finally, | think one critical issue that's not --
that's basically being assumed by the plaintiffs here is that
we can kind of proceed willy-nilly with discovery here whereas
I think --

THE COURT: Well, | wouldn't say willy-nilly has been
suggest ed.

MR KIM Not willy-nilly. But you know, proceed
wi th discovery here without really keeping an eye on what is
al so occurring in the State cases. And | think that while

each court is obviously independent, that coordination of
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di scovery between State and federal proceedings is absolutely
necessary here.

THE COURT: | think so, too, at the appropriate tine.
And | think we've got -- M. Sterns has indicated -- well, one
of the qualifications that assisted nme in naking the decision
regardi ng appoi ntnment of co-lead counsel and |iai son counsel
as between the Hart team and Leopold, Shkolnik, Pitt, Stern
teamwas the ability to coordinate with the State cases.

So | think that's critical because no one needs to do
wor k that doesn't need to be done or duplicate efforts or do
themon a tineline that's three days off of the other
timeline. | have no interest in that. So | appreciate your
bri ngi ng everyone's attention to it.

MR. KIM  Thank you, your Honor.

MR. ZEI NEH. Good afternoon, your Honor. Edwar
Zei neh on behal f of Dougherty Johnson. Zei neh.

THE COURT: That's right. Okay.

MR. ZEINEH. Z-E-I-N-E-H | represent Dougherty
Johnson in his individual capacity on nultiple matters. But |
al so represent himat the state level at the crimna
prosecuti on.

| don't think anybody's nore situated to speak on the
current status of the crimnal cases other than the crim nal
defense attorneys. And | think it's inperative that we bring

it to your attention that these natters involve intense anount

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg680of99 PgID 8170

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26, 2017 68

of discovery and ongoing crimnal investigations. W're not
even at the prelimnary exam phase yet.

Frankly put, this past week | think we got over
600, 000 docunents separate and apart from what we've al ready
received. But | express substantial concerns with any form or
fashi on of discovery for individuals. Not just M. Lyon or
Vel ls, but others Iike M. Johnson. | believe there's other
counsel that's identified thensel ves who are co-def endant
counsel s in the pending crimnal case.

The problemthat we have is even if we're not sitting

for a deposition, what if we -- there's other docunents that
coul d cause harmor cause -- could inpair his ability to
provi de a conpl ete defense at the state level. M bigger

concern is that there's likely nore conming in sone form or
fashi on, not necessarily to my client but to those other
clients.

| think we all have an ethical duty to identify
soneone's Fifth Amendnent right. And absent having specific
knowl edge of the current investigations, it's going to be
difficult to articulate that. If we have an individual who
sits down who may be just a lay w tness who naybe observed
sonething in some formor fashion, they can subject thenselves
to potential crimnal consequences.

THE COURT: Well, they will undoubtedly be

represented by counsel. And | think that's true in, | don't
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know, 50, 60 percent of civil litigation is that depending on
soneone' s answer, they coul d expose thenselves to crim nal
liability. And they either choose to have a | awer who can
advi se them of that or they don't choose to have a | awer who
can advi se them of that.

But | wouldn't suggest or agree that the renote
possibility that a third party wi tness or soneone whose
deposition is being taken who's, to the best of that person's
knowl edge, not the target of a crimnal investigation at the
time, that we would stay the entire case for the purpose of
avoi ding potential crimnal liability.

MR. ZEINEH. And then | would just ask the Court to
kind of consider potentially at |east to the extent discovery
for named crim nal defendants consider an order staying to
t hose individuals. Both request for productions,

i nterrogatories, and obviously depositions.

| would say that | understand the Court's discretion
inthis. | understand that these matters obvi ously overl ap.
In other cases, probably 50, 60 percent of time. This is the
City of Flint, the, quote, unquote, Flint Water Crisis, and I
think the statistics are substantially increased given the
nature and the course that this case has taken in the crimna
realm

| would also say that if we're ever forced to invoke

Fifth Anendment on behal f of our client --
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1 MADAM COURT REPORTER: Excuse ne. Can you sl ow down,
2 pl ease?

3 THE COURT: Yes.

4 MR ZEINEH | can

5 MADAM COURT REPORTER:  Thank you

6 MR ZEINEH. If we're ever forced in the public

7 setting or public forumto invoke a Fifth Anendnment right,

8 that may inpair our ability to, at trial, get a fair and

9 impartial jury. And |I'msure this Court has experience with
10 that given there's been studies done in this case where we

11 woul d need to go. It's already inpacted. But to take it to
12 t hat next level, that woul d have serious consequences on a

13 nanmed def endant.

14 THE COURT: Again, we're not actually arguing the

15 notion to stay at this point. | appreciate your focus on your
16 clients and their rights and I wish to assure you that those
17 are ny concerns as well.

18 MR. ZEINEH. | appreciate that, your Honor. Thank
19 you.
20 MR. PATTWELL: Good afternoon, your Honor. M chae
21 Pattwel | on behalf of he Dan Want and Brad Wirfel of the DEQ
22 And | think when | speak, |I'm speaking on behalf of ny
23 col | eagues, counsel for the other DEQ defendants. And I've
24 al so consulted with the State of Mchigan and the City of
25 Flint.
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So I'"ma very type A personality. | like order. And
one of the things that we did before com ng here today was to
| ook at a nunmber of the -- even though this is a status
conference, not a scheduling conference -- a nunber of the
scheduling orders that the Court has entered. And we really
i ked the way that they were structured.

For a case of this size with the nunber of different
i ssues out there, | think we wouldn't want to | ose focus of
how -- what substantive issues are going to be the subject of
di scovery to have those resol ved now before we start. It's
fine to tal k about discovery and how we would structure it.
But before that actually happens, to have those issues
resol ved.

We had sort of outlined fromour position that as a
matter of course first and forenost to get sonme clarity from
the Sixth Grcuit on federal officer renoval issue.

THE COURT: Right.

MR. PATTWELL: The El eventh Anmendnent inmunity issue,
Safe Drinking Water Act preclusion, the qualified imunity
issue in the Guertin case, other imunity type issues, and
then the matters that are presently pendi ng before the Court.
We have nunerous notions to disniss that have al ready been
bri ef ed.

And | think what ny col |l eague, Ms. Bettenhausen, was

getting at here with her email, we call them"The Big Six".
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Vil l age Shores, Al exander, Washington, Gulla, Walters, and
MM | T an.

These cases are largely briefed and they involve
substantive legal issues that if we could have a ruling from
the Court on those prior to getting into discovery and, in
fact, prior to the plaintiffs filing a consolidated anended
class action conplaint, | think it would really in the |ong
run streamine this entire process to have those issues
resol ved.

Subst antively have your anended cl ass action
conplaint. However, the proposal by M. Stern ends up being
resol ved, have that occur. Discovery, nowto talk about it,
we haven't filed answers. W don't have --

THE COURT: | under st and.

MR, PATTWELL: We haven't listed affirmative
defenses. It's really, really early. W'd like to tal k about
it. And we've got a lot of ideas once we get to that stage
t hat we hope woul d be beneficial and enbraced by plaintiffs
counsel and the Court. But right now, plaintiffs' counsels
eagerness to junp imrediately into fact discovery.

Several of the Court's past orders fromthe Eastern
District, we've seen there's sone class discovery before fact
di scovery. So we'd just like a real ordered process. And
with that, a couple of housekeepi ng questions for the room or

for the Court.
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THE COURT: (kay.

MR, PATTWELL: |If there's going to be an order from
the Court, presunmably it would list all of the class actions
that will be consolidated and then will be subject to this
anended cl ass action conplaint. Presunably if the Court is
not inclined to rule on The Big Six first, what happens to the
existing notions to disnmiss that are fully briefed for class
action conpl ai nts?

Are those conplaints i noperable? Are the notions
t hat have already at considerable tine and expense been
prepared and are ready to be adjudicated, are those just noot?
Wul d there be an order nooting then? So these are questions
that were discussed here on the break and | just wanted to
take the tine to bring that up

And | think ny colleague, M. Kim did point out with
respect to the Fifth Anendnent issue that the Attorney Cenera
and Special Prosecutor, Todd Fl ood, have made very public and
very clear that the investigation's not over. There are
several targets.

So the Fifth Amendnent concerns, | would urge the
Court to consider not only those who have been charged but
t hose who are the targets of the investigation. Thank you,
your Honor.

THE COURT: Ckay. Thank you, very rmuch.

MR. MASON. Good afternoon, your Honor. Wayne Mason

Inre Flint Water Cases - Case No. 16-10444
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representing LAN engi neering defendants. | just wanted to
weigh in on a fewthings. One is the issue of this chall enge
that we have with noving the case forward and yet the bal ance
between M. Kim And | understand his position and al so M.
Leopol d.

And | may sound very un-defense | awer |ike, but I
really amwi lling to consider those issues that we can nove
this case forward. | think the good news to report to the
Court is that there are sone things we'll have di sagreenents
with respect to when di scovery begi ns and what issues are
appropriate for discovery.

But there are many things that are in the conpl ex
litigation manual that you referenced that | think we can
easily dispose of with respect to preservation and
confidentiality and protective orders.

And ESI, | can report to the Court that we have an
ESI agreenment in the Genesee County litigation. [It's very
detail ed and people have weighed in on it. And so |I'm not
trying to bind anybody here, but there's been a | ot of work
done there.

There's been exchange of insurance information
already with respect to sone of those issues. And so | think
that's good news. And there are things that we can carve out
and wor k together.

| know the Court pointed out that we did not comrent
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on the selection of lawers. W just didn't feel |ike that
was appropriate. But | can now say because |'ve been in a
role where |'ve dealt with counsel for -- and | don't know the
Hart fol ks just because | haven't had that pleasure yet. 1'I

| ook forward to working with them

But we've worked together this other -- you know, the
group that you' ve appointed, for quite sonme time now. And
there is an ability to sit down and hash these things out. |
woul d suggest to your Honor that it would be appropriate for
us to go and work on sone of these things and conme back to you
if we're going to do it on a regular basis rather than try and
come up with a schedul e today or the I|ike.

And | think that, in fact, we spoke with M. Leopold
bef orehand, but again, didn't want to disrespect the Hart
f ol ks.

THE COURT: Absol utely.

MR. MASON. And didn't want to come, you know, with
sone prepackaged situati on when we weren't sure what your
Honor woul d do.

THE COURT: And | saw that in your brief. But the
fact that concurrence was not received, everybody inforned ne,
wel |, we couldn't agree because we didn't know which group we
were in negotiation with and agreeing with. And those -- |
understand that. So thank you.

MR MASON. But | -- we |look forward to working with
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them and we think that that can be done.

There are ram fications to the discovery issue. One
of themis just a realization that there's sone prejudice to
us and to our clients to the extent that discovery goes
forward with the City or the governnmental folks that are
taking the Fifth.

W want to offer part of the coordination
consol i dati on conpl ex cases as your Honor knows is offering a
Wit ness once, if possible. But if they're not going to be
participating in discovery and we run forward with that, it
i nevitably m ght nean doing everything twice. And those are
the kind of things we need to flush out, tal k about, and I
think matters.

The other point that | would make is the hearing that
was nentioned | think is a really productive idea. W neet
every Wednesday once a nonth, the first Wdnesday of the nonth

with Judge Yuille. And | feel confortable reporting to you

t hat sonetinmes we wonder, he's got that litigation. |Is there
a feeling like, well, | don't care what the federal judge
does, I'mdoing this or whatever. You know, |'ve encountered

that in cases around the country.

"' m pl eased to report to you that Judge Yuille is
very interested in and would like to coordinate with this
Court and asked yesterday when we nmet with himto report back

what happened and how it went and how it woul d i npact what
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we're doing in state court.

We're in the process of -- you know, there's one CMO
in place. And | would not rely on that other than as a
reference point. The governnental fol ks have appropriately
poi nted out some very fair comments that they' re concerned
about. For instance, | don't speak for themand can't as a
governnental entity. Those are very fair things.

We' re addressing those things and wor ki ng
col l aboratively together as on the defense side. And then
Judge Yuille is going to have a hearing with respect to
anything that we can't necessarily agree on.

But | would suggest, just as a suggestion, that we
try and coordi nate perhaps a nonthly neeting here that
coi ncides on the front or the back -- you know, one day on the
front or the back with Judge Yuille so that we can keep that
conmuni cati on open, coll aboration open, and that that m ght be
a worthwhile thing to consider.

THE COURT: Well, thank you, very much. Does Judge
Yuille do those in person or does he do that over an 800
conference call

MR MASON: No, he does it in person. And it is just
at this point with |lead counsel and his lawclerk and it's a
status conference. It's not a hearing, per se. And so that's
the way he's chosen to do it.

THE COURT: Ckay. And | have anbng ny many notes on
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1 this brief was call Judge Yuille. So but |I did not get to it

2 because there was too nuch to read. So that was ny intention
3 was to just get a better understanding of what his approach is
4 and how and why. | don't know himat all. |'ve never net

5 him | Googled him So that's as far as | got.

6 MR. MASON: Thank you.

7 THE COURT: So | think we have M. Pitt and then M.
8 Egan.

9 MR EGAN. I'ma little closer. Your Honor, 1'll be

10 very qui ck

11 MADAM COURT REPORTER: Can you state your nane,

12 agai n?

13 MR. EGAN. Dennis Egan. | understood that we were
14 di scussing the stay issue. M. Leopold then raised the issue
15 of essentially when and how to open discovery. And |I'm

16 wondering i n what because we had a di scussion earlier about a
17 consol i dated cl ass action conpl ai nt.

18 THE COURT: Yes. | was aware of that. So | have an
19 approach that |'m considering and woul d appreci ate your

20 response to, which is the things that I know for sure right

21 now, | can list those. And then I'll et you know the things
22 that | do not know for sure, but the approach that | wish to
23 t ake.

24 First is -- and this doesn't just relate to what we
25 were just tal king about. | think the nanme of these cases

Inre Flint Water Cases - Case No. 16-10444
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should be In Re Flint Water Cases. So we'll take the word
crisis out of the case nane. | plan to create a naster case
nunber so that everybody can track all of the filings. And
we' ve di scussed the anmendnent, a master anended cl ass
conplaint to be filed by Septenber 29th with the either answer
or notions to dismss by Decenber 1st. It gives you a few
extra days. It doesn't fall on the holiday.

The granting of the Waid notion for consolidation and
appoi nt ment of co-lead counsel. But | will carefully discern
whet her there are portions of the notion that are not yet
ripe. | want to review it one nore tine to determ ne whet her
I"'mgranting it in part or in full.

Flowing fromthat, | would |like to receive protocols
fromthat teamfor their definition in the context of this
case of what the duties of the co-lead counsel are, what the
duties of the liaison will be. And proposed executive team
nmenbers or how t hey woul d be sel ect ed.

Sol will look to themin a nmoment for how nuch tine
woul d be needed to provide that. To the other side | think it
shoul d be provided so that the defendants can say this wl|
not possibly work in this context. And there can be sone
negoti ati on over that.

But then | do think it would be very hel pful -- oh,
we al so had a notion to consolidate the individual danages

cases that | think M. Stern said could be filed in 10 days.
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MR. SHKOLNI K:  Your Honor, instead of phrasing it as

motion to consolidate, it would be a notion for a nmaster

80

conpl ai nt and a correspondi ng adopti on conpl aint that woul d be

maki ng the nmotion for, your Honor.

THE COURT: Thank you.

MADAM COURT REPORTER: Can you state your nane again

MR. SHKOLNIK: |I'msorry. Hunter Shkol nik.

THE COURT: So that would be filed in ten days.

MR, SHKOLNI K:  Yes, your Honor.

THE COURT: And then | would just rely on the | ocal
rules for responsive briefing. And if additional tine is
needed, | woul d encourage a stipulated order to be filed.

MR EGAN. That would be fine.

MR, SHKOLNI K:  Yes, your Honor.

THE COURT: Now, what -- here we get to what we were
just tal king about with the discovery. | don't believe that
the local -- that the Federal Rules of G vil Procedure
ordinarily under generally -- the usual course permt
di scovery where there's not yet an answer to a -- the

fundanental s of discovery, the basic things.

However, under Rule 23, determ ning class discovery
may be permi ssible and probably is -- and | believe is
permi ssible at this stage. So we're in a hybrid situation in
this case, and | think many are like this.

So what would be hel pful to me is for a neet and

Inre Flint Water Cases - Case No. 16-10444
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confer anong the parties now that we have co-|ead counsel and
it seems as we were sort of operating with that anyway. But
now that that's becone formalized is to neet and confer and
informthe Court within -- | don't knowif this is too soon,
but just 30 days as to whether an agreenent can be reached
about sone initial discovery focused on class certification.

| know the plaintiffs submtted to nme that class
certification in this case overlaps a great deal with the
underlying clains. And | don't know enough about that yet. |
read it. | understood what you were saying. But | would
benefit from sone details of why you think that there's that
great of an overl ap.

So that can be addressed. And what |I'minterested in
knowi ng now i s whether 30 days is |ong enough to neet and
confer and present a joint agreenent about what can be done
now or tell me we need to brief it.

MR. EGAN. Well, | at |east have a question.

THE COURT: Ckay.

MR. EGAN. | was anticipating getting this
consol i dated class action conplaint, doing the notions to
dismss to see what portions of it, if any, survived, then
deal with class identification, which as part of that you
woul d have cl ass certification related di scovery which woul d
be driven heavily by what portions of this consolidated cl ass

action conplaint still survive.
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So is the Court wanting to start the class discovery
process before the notions to dism ss are even resol ved?

THE COURT: | think it would be advisable to begin
what can be agreed upon to begin. And if it can't be agreed
upon, to present your best argunments to nme for ne to
adj udi cate whether it's appropriate or not. And |I'm not
prepared to do it today.

MR. EGAN. Oh.

THE COURT: | heard your argunents in general, but I
didn't notice this as an opportunity to nake that deci sion.

MR EGAN. OCh, and |I'm not expecting that. | just
wanted to make sure that we weren't getting into turning this
into a schedul i ng conference.

THE COURT: No.

MR. EGAN. And everything |I've heard so far | can
live wth.

THE COURT: Ckay. Geat.

MR, GRASHCFF:  Your Honor ?

THE COURT: Yes.

MR. GRASHOFF: Your Honor, Phil Grashoff again. M.

Mason's presentation to you about Flint CMO process, we are

82

all not in agreenent that that process is working well at all.

THE COURT: Right.
MR, GRASHOFF: And we have filed objections to the

current first amended CMO. And we have serious problens with
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it. But | also sense the flavor of M. Mson's conversation
with the Court was that there will be sone kind of |iaison
fromthe defendants' side. And we don't have a liaison in de
facto for nost of these things, but we really don't. W are
not all aligned. Let ne put it that way.

THE COURT: | understand that.

MR GRASHOFF: And if the Court would like, we can
get our heads together, at |east between the State and the
MDEQ def endants and the City and have an internal neet and
confer on how we m ght participate in a neaningful fashion in
a neet and confer with the plaintiffs' grouping. But right
now, it would be a m sunderstanding to understand that we have
l'iaison. W don't.

THE COURT: Ckay. | discerned that fromreading all
of the briefs, but it's helpful to have it clearly stated.
Yes.

MR. MASON. Just to be clear, your Honor -- this is
Wayne Mason -- | did not nmean to inply that no one's filed for
defense liaison or |ead counsel, and | don't think it's
necessary. And that's why it wasn't done.

The governnental fol ks have a m nd of their own and
the issues of their own. And | still think that it can -- we
can work together with them when they get together as a group
and then work with the engineering folks. And we can then

work with the plaintiffs.
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So | do want to be clear there was an inplication
that | was sonehow suggesting some role in this. And | am
not .

THE COURT: Ckay.

MR. MASON. And we have our disagreenents in the CMO
and state court and we're working through them

THE COURT: Thank you. M. Pitt? And then I'll get
back to you, M. Kim

MR, PITT: Mchael Pitt for the plaintiffs on Waid
and Village Shores. Your Honor, we are -- will be able to
provide the Court with the proposed duties of | ead counsel and
recommendations for |iaison and executive comittee issues in
30 days, if that's all right with the Court.

THE COURT: Yeabh.

MR PITT: And we also believe that the neet and
confer that the Court had referred to should take place within
30 days and that we should give a report to the Court if we
need court intervention at that point, if that's all right
with the Court.

THE COURT: Yes. Fromwhat |'m hearing, there wll
be significant resistance to any sort of class discovery or
any ot her discovery other than preservation of docunents.

MR PITT: And let nme nake an additional request. So
| think we all agree that the crisis is not over. |It's still

unfolding. And we now have the obligation to shape this

Inre Flint Water Cases - Case No. 16-10444
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mast er cl ass conpl ai nt.

And there are new devel opnents that are reported in
t he nedi a al nost weekly. | nean, for instance, there was a
report of a dramatic uptick in stillbirths in Flint which may
be related to the contam nated water. W don't have any data
on that at this point. But certainly we have clients, we have
fam |lies that have experienced that trauma. And we're kind of
waiting to see how it devel ops.

So as we shape this naster class conplaint, we wuld
like to be able to tap into available State data that would
deal with the current issues. And we can nake that as part of
the neet and confer obligation. W can send a letter, nake a
call, and say what do you have in connection with the
stillbirths, and can you share that with us? That would help
us shape the conplaint in a neaningful way.

So we'd like to have the order indicate that in
addition to class definition discovery, we'll call it maybe
current affairs or current devel opnent discovery, things that
unfold. And we, as |lead counsel, would need to have that
information to protect the interest of the class, punitive
cl ass.

THE COURT: Ckay. Well, | think that woul d be
appropriate to have as a topic of discussion in the neet and
confer and then to informnme if it cannot be agreed upon. And

then | can permt briefing and decide what to do. M. Kinf
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MR. KIM Thank you, your Honor. WIlliamKim city
attorney here.

Again, | just think that the plaintiffs are junping
the gun here. |If we're to be providing with certain class
di scovery di sclosures or sonmething at this point when they're
going to be filing an anended cl ass action conpl ai nt which
will presumably include class allegations, it's going to be
difficult for us to determ ne what's rel evant, what's not as

to what specific, you know, class allegations they're going to

make.

It would seemto be nore appropriate for themto file
their --

THE COURT: | understand that. | think that you wll
have some clues to what will be in the master amended cl ass

conplaint. And those clues are present in each of the ten
pendi ng cl ass conpl ai nts.

| woul d reconmend reviewi ng those as just a preview
of what they're likely to file in an anmended conplaint as well
as The Big Six being listed here in ternms of all sort of any
i ssues that have not already been addressed by this Court
being listed on this handout.

MR KIM Wich leads into kind of nmy other concern
that's cone to light as the plaintiffs' counsels are been
maki ng their presentations. Specifically related to the

consolidated -- well, not consolidated conplaint, but the
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1 mast er conpl aint through the noncl ass acti on cases.

2 THE COURT: Right.

3 MR KIM | guess ny main question would be how

4 shoul d we, as defense counsel, deal with the fact that we al so
5 currently have in all the individual, the nonclass cases,

6 there's a nunber of stipulations as to response dates, reply
7 deadl i nes, all those sorts of things. Are we going to

8 essentially throw t hose out the wi ndow and wait for the

9 consol i dated conplaint to be resolved and then --

10 THE COURT: That's a good question. M. Shkol ni k?
11 MR, SHKOLNI K:  Your Honor, | was -- Hunter Shkol nik
12 When all of the discussions were done, | was going to ask to
13 come up and approach on that issue and ask that the deadlines
14 for those briefing be held in abeyance while the notion for

15 t he master individual conplaint is considered by the Court.

16 This way -- because there's been a |l ot of concern

17 about the resources of the defendants not having resources or
18 enough resources, why keep briefing while we're going to brief
19 sonet hing as inportant as the master conplaint. And | was
20 going to request that. And we could include that in our brief
21 on the notion, if that's necessary.
22 THE COURT: M. Gashoff?
23 MR. GRASHOFF: Your Honor, Phil Grashoff again.
24 have sunk to the depths of research to ny little chart that
25 tells ne what's going on here. And | am concerned about the

Inre Flint Water Cases - Case No. 16-10444
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tineline the Court's thinking about.

THE COURT
MR GRASHOFF
and 30 days,

ar gunent

dism ss in Savage,

we have nptions to dismss in Kirkland,
in Mays in the Sixth Circuit.

in G st.

kay.

Because 30 days from now, between now
or al
We have notions to

W have a tentative notion

hearing in Genesee County on this nmaster conplaint that we're

THE COURT: But | think that M. Shkolnik is
suggesting is at least -- | don't have any control over the
Sixth Grcuit. Let nme be very clear about that. And | have
nothing that | can say or do --

MR. GRASHOFF: Coul d have fool ed nme, your Honor

THE COURT: Yeah -- with respect to Genesee County.
But in terns of his recommendation that we stay for now the

schedule in the cases pending before ne in order to see this

notion for a master conpl aint

in the individual cases.

MR. GRASHOFF: There's a real easy answer to this.
THE COURT: Ch, what is it?
MR. GRASHOFF: The easy answer is that we have a stay

already in place in al

of the Corey Stern cases.

MR. STERN. W did.

THE COURT: | saw that.

MR. GRASHOFF: That goes conpletely out. And M.
Leopol d -- excuse me. Not M. Leopold. M. Shkolnik's firm

Inre Flint Water Cases -
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1 has several cases that have been filed but not served. And we
2 haven't been able to have any conmunication with his office

3 about a del ayed date for filing those.

4 W'd like to put themon the sane schedul e that we

5 have with M. Stern's cases which will be an answer or

6 otherwi se -- to answer, otherw se plead, until after the

7 decisions are made in the Sixth Grcuit on the cases that are
8 pendi ng t here.

9 W would like to put all of those off and you cannot
10 be concerned about the private causes of action and staying

11 them They're already, for the nost part, done.

12 THE COURT: Ckay.

13 MR. STERN:  Your Honor?

14 THE COURT:  Yes.

15 MR. STERN. Corey Stern, for the record. | agree

16 wth what M. Grashoff just said about certain cases being

17 stayed. But there's |anguage in each of those stay orders and
18 there's context to when they were entered.

19 THE COURT: Right.
20 MR. STERN. At the time that we agreed to stay 31
21 cases for 2,000 children, Judge O Meara had sone cases,
22 Honor had sone cases. Judge O Meara had di snissed clai nms
23 based on preenption and your Honor had indicated at a hearing
24 that | attended that you were not inclined to do so.
25 In an effort to not push the defendants to file
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pl eadi ngs that had already been filed and adjudicated in one
court while another court was hearing cases on the very sane
i ssue, we decided to stay the proceedings.

It was before any of the cases were transferred to
your Honor. It was before there was ever an issue about
consol i dating cases and appoi nting counsel. And now t hat
we're here today, there's | anguage in each of those stay
orders that say or until further order by the Court, or until
further agreenent.

And so while there's nothing inaccurate what soever
about what M. Grashoff just said, context matters.

THE COURT: Yes. | think |I picked up on the context
fromlooking at what the cases were. But | appreciate the
clarity. So here's what we'll do is in terns of any -- but
you're indicating to nme it's in the class cases. It's not in
t he i ndi vi dual cases.

MR. GRASHOFF: It's in the class cases and we' ve got
a lot of work to do between now and the m dpart of Septenber

THE COURT: Then what | think we need to do is stay
the briefing in that pending the naster --

MR, GRASHOFF: I n what that?

THE COURT: In those class cases that you're
referencing that have dates for filing of notions to disn ss
or an answer, responses and so on.

MR. GRASHOFF: Those woul d be Kirkland, G st, Savage
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1 -- they are not class actions. They're individual actions.

2 THE COURT: Those are individuals.

3 MR GRASHOFF: But we have them --

4 THE COURT: M. Shkol nik had the recomrendati on t hat

5 that be stayed. That the pending briefing -- the dates that

6 woul d ordinarily conme due between now and the filing of a
7 master class action and the notion for a master case and

8 i ndi vi dual cases be stayed until those are resolved. So

9 seei ng no objection, that's what we'll do.

10 MR. LEOPOLD: And your Honor -- M. Leopold.

11 THE COURT: Just a mnute, M. Sanders. Just one
12 second.

13 MR. GRASHOFF: Excuse ne. May | confer with ny
14 co-counsel about this?

15 THE COURT: Certainly.

16 MR. LEOPOLD: Just to be --

17 THE COURT: It's not going to necessarily be a vote,

18 but pl ease.

19 MR LEOPOLD: Just to be clear, | heard severa

20 t hi ngs that counsel was eluding to --

21 MADAM COURT REPORTER: I'msorry. |It's too |oud.
22 can't hear.

23 MR. LEOPOLD: As recommended by M. Shkolnik, P

24 cases are going to be stayed in terns of responses. But the

25 30 days that M. Pitt was tal king about is for us to attenpt
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1 to neet and confer.

2 THE COURT: Yes.

3 MR. LEOPOLD: Provide our papers by the -- within 30
4 days after the neet and confer and about interimlead counsel
5 on roles and things of that sort. And then |I'm assuni ng

6 shortly thereafter the Court will have a hearing where we can
7 address all of these issues and try and filter through how we
8 will proceed after that.

9 THE COURT: Yes. And in light of the recomrendation
10 for followup status conferences, which | think is an

11 excel l ent recommendati on, we can set such a date at the

12 concl usion of this hearing.

13 MR, GRASHOFF:  Your Honor, we're fine with the

14 stayi ng of everything.

15 THE COURT: Ckay. Al right. Now, | think that

16 we've covered the issues that | cane here to discuss today. |
17 hesitate to ask if there's anyone who wants to say anyt hi ng.
18 I have a tendency to ask that and I don't regret it, but okay.
19 Oh, let ne say one other thing that was on ny |ist
20 fromthe manual, which is we have on the case -- we have Judge
21 Maj zoub as the magistrate on Guertin, | believe. And as the
22 cases are comng in now, they're being assigned to nme and
23 Judge Maj zoub. But there are other magistrate judges on nmany
24 of the other cases that | think remain randomy assigned.
25 It's nmy intention to handle all of the substantive

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg930of99 Pg ID 8195

July 26, 2017 93

1 i ssues here. And wherever possible to handle the discovery

2 rel ated di sputes, should we get to full blown discovery and

3 that sort of thing. | do that in nmy other cases and |

4 this is -- they're all inportant. So there's no reason |

5 woul d deviate fromthat for this.

6 However, there could potentially be a role for

7 soneone, for either a special master or a nmagistrate judge.

8 In looking at the dockets in the Eastern District of M chigan
9 that are wei ghing on our magi strate judges at this particul ar
10 time, it does not seemto ne to be effective to use one of

11 | don't knowif the word is fair to the magistrate, to ask one
12 of our magistrate judges to serve in a role that coul d assi st
13 me in resolving disputes that cone up if I'min trial

14 any reason there are issues that | can't work on.

15 And so that's ny thought. And if -- we have an

16 incredibly strong core of magistrate judges and |'m prepared
17 to be convinced otherwise. But | would Iike each of the

18 parties to consider the use of a special master in this case
19 who coul d have sone defined duties to assist in nmaking sure
20 that things are handled in a fair and expeditious way.
21 So | would just ask that you consider that and
22 i ncl ude that, your response to that in the subm ssion in 30
23 days. And we don't have to get to the point of selecting

24 soneone or defining the duties but just whether you think the

25 assi stance of a special master woul d be hel pful.
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MR, GRASHOFF:. | can only respond -- sorry, your

Honor. Phil Gashoff again. |'mwearing a pad back and
forth. | can only respond nyself to your suggestion. | think

we all view you as a very activist judge in this case --

THE COURT: We'll say active. That neans sonet hing
di fferent.

MR GRASHOFF: | stand corrected.

THE COURT: Ckay.

MR, GRASHOFF: | don't see personally -- and |I've not
tal ked to any of ny colleagues on this. But | don't see the
appoi ntnment of a special master or sone other entity, a
magi strate judge, necessary at this tinme. Because we don't
know how this liaison is going to work.

We know that we're going to be back in front of you
at least on a nonthly basis. And if we have an issue that we
feel is significant enough, we'll file a notion or give sone
kind of notification to you at these status conferences and
we'll deal with themthere.

THE COURT: Ckay. And it's fine with ne if soneone's
appoi nted and does nothing, if they're the Maytag repair
per son.

MR, GRASHOFF: That's okay.

THE COURT: And they sit and wait for there to be
sonet hing. But one of the benefits of the special master is

you can set it up where that individual can receive ex parte
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1 conmuni cation, which would be nore difficult to set up with

2 the trial judge. So there are certain benefits to doing it

3 that | think the parties should consider.

4 MR. GRASHOFF: | understand. | see no point in doing
5 it now | think M. Pattwell wants to reply in witing to

6 this suggestion which | think is wwthin our rights to do if we
7 could file sonething

8 THE COURT: Yeah. Well, what | was suggesting was

9 adding that to your neet and confer and letting me know in 30
10 days whet her there's agreenent or interest in it.

11 MR. GRASHOFF: Fine. Fine.

12 MR. KLEIN:  Your Honor, Sheldon Klein for the City.
13 And | do understand that you're sinply asking us to tal k about
14 it, sol'll be very brief.

15 THE COURT: Yeah.

16 MR, KLEIN: And you know, speak from experience. |'m
17 i nvolved in The Auto Parts antitrust litigation in front of

18 Judge Battani, which fromyour | ook you realize has even nore
19 | awyers and nore clainms and nore cases than this.
20 THE COURT: Well, can | say she also gets an extra
21 | aw cl erKk.
22 MR. KLEIN. If you want a recomrendation fromne for
23 an extra law clerk, 1'll be glad to give it. And the reason |
24 nmention that is there is a special master that was appointed
25 there. And without exception, anything the special naster
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1 deci des gets appeal ed anyway's. And |'m not predicting that
2 here. |1'msure the other side is nuch nore reasonabl e than
3 t he unreasonable fol ks in that case.
4 THE COURT: Ckay.
5 MR KLEIN: But sometines it sounds better and nore
6 efficient than it really is, | guess ny point. And | don't
7 expect you to decide anything now, but that is my experience.
8 THE COURT: Ckay. Thank you, M. Klein. M. Hurwitz
9 has sonet hi ng.
10 M5. HURWTZ: | was going to hand a note to M. Pitt,
11 but I can just nention it, your Honor. Julie Hurwitz on
12 behal f of the Mays team There is a matter pending before
13 this Court currently on a notion to renmand from renova

14 t he LAN defendant filed that was -- we filed the notion in

15 April, | believe. And we're just sort of bringing it to the
16 Court's attention as sonething that should be resol ved.

17 THE COURT: And that is -- do you know the --

18 M5. HURW TZ: That was a CAFA issue. And |'ve got

19 t he case nunber, your Honor. 17-10996, | believe. It's Mays

20 versus everyone. Including -- it's the case -- no, it's the
21 case involving the engi neering defendants, | believe. So it's
22 Mays versus LAN -- or has it been consol i dated?

23 MR. STERN:. Your Honor, it was an anmended conpl ai nt

24 that was originally filed in Genesee County. They anended the

25 conplaint to add the engineering folks. It was then renoved
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1 by the engineering folks to your Honor. But it actually

2 started out with Judge O Meara and then was transferred to

3 your Honor.

4 MR, GRASHOFF: And it's on appeal to the Sixth

5 Circuit.

6 THE COURT: | thought that | didn't have jurisdiction
7 in Mays, which is why I'"'mnot -- okay. M able |law clerk has
8 hel ped nme clarify which Mays. There was a -- okay. |If |

9 understand in the notion to consolidate, this case is one of
10 those. 1Is this case one of the ones that would be potentially
11 consol i dated as a cl ass case?

12 M5. HURW TZ: No, Your Honor. This case originated
13 in Genesee County Circuit Court. So it's not part of the

14 bundl e of cases that was originally filed in federal court.

15 And so the issue before this Court is whether it's even

16 properly in federal court.

17 THE COURT: | see. Okay. Then what 1'Il do is take
18 a look at it. Thank you.

19 M5. HURW TZ: Thank you, your Honor.
20 MR PITT: But to clarify, your Honor -- M chae
21 Pitt.
22 THE COURT: Yeah.
23 MR. PITT: The Mays '15 case, that oral argunent was
24 held in June. |If that case is remanded, it will come back and
25 be part of the consolidated cases.

Inre Flint Water Cases - Case No. 16-10444




5:16-cv-10444-JEL-MKM Doc # 180 Filed 08/14/17 Pg 98 0of 99 Pg ID 8200

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

July 26, 2017 98

THE COURT: Yes. That's what | was assum ng. M.
Ki nf

MR. KIM Yes, your Honor. As we just appear to be
di scussi ng what other pending issues are in this case, | just
want to bring to the Court's attention | believe there are
several other cases in which remand noti ons are pendi ng.

And al so one case in which prior to its renoval from
the Genesee Circuit Court, the City had filed a notion for
reconsideration that is technically | believe still pending in
that case as well. That would be the Genesee -- it was
originally the Genesee Circuit Court Waid case. In this
court, | believe the case nunber for that would be 16-13519.

THE COURT: Ckay.

MR. LEOPOLD: And your Honor, could | just ask one
housekeepi ng matter?

THE COURT: Yes, M. Leopold.

MR. LEOPOLD: For purposes of the neet and confer,
since there are, as we can tell, nultiple defense attorneys,
coul d we have one desi ghated person we can contact and perhaps
they internally can come up with a date where we can have a
good neeting as opposed to us calling many, many different
peopl e?

THE COURT: | think that M. Grashoff has indicated
that there are sonme di sagreenents anong t he defendants and

sone conpeting interests. So he suggested he woul d have a
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nmeet and confer anong his side of the aisle or the V. And
that he will et you know.

MR. LEOPOLD: Perfect. Thank you.

THE COURT: And if that can't be achieved, then it
can't be achieved. And --

MR, LEOCPOLD: We'll neet separately.

THE COURT: Yeah. O you can neet on a conference
call at the same time with nmultiple people. GCkay. Well then
inlight of that, we will adjourn. And | will set a follow up
conference that's beyond the 30 days for letting me know about
the di scovery and so on.

MR. LEOPOLD: Thank you for your tinme, your Honor.

(Proceedi ngs Concl uded)
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