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GENERAL INSTRUCTIONS

1) Members of the jury, now it is time for me to instruct you about the law that you must
follow in deciding this case.

(@) I will start by explaining your duties and the general rules that apply in every civil case.

3) Then I will explain some rules that you must use in evaluating particular testimony and
evidence.

4) Then I will explain the elements, or parts, of the claim that Plaintiff the Equal Employment
Opportunity Commission has made against Defendant Crooked Creek Investment
Company (“Crooked Creek”).

(5) And last, | will explain the rules that you must follow during your deliberations in the jury
room, and the possible verdicts that you may return.

(6) Please listen very carefully to everything | say.

@) I have given each of you a copy of these instructions for your use while deliberating. They
are available to each of you. If you have questions about the law or your duties as jurors,
you should consult the copy of the instructions as given to you.

Duties of Judge and Jury

1) You have two main duties as jurors. The first one is to decide what the facts are from the
evidence that you saw and heard here in court. Deciding what the facts are is your job, not
mine, and nothing that | have said or done during this trial was meant to influence your
decision about the facts in any way.

(@) Your second duty is to take the law that I give you, apply it to the facts, and decide if the
EEOC has proven her claim against Crooked Creek by a preponderance of the evidence.
It is my job to instruct you about the law, and you are bound by the oath that you took at
the beginning of the trial to follow the instructions that | give you, even if you personally
disagree with them. This includes the instructions that | gave you before and during the
trial, and these instructions. All the instructions are important, and you should consider
them together as a whole.

(3) The parties may talk about the law during their arguments. But if what they say is different
from what | say, you must follow what | say. What | say about the law controls.

4) Perform these duties fairly and with an open mind. Do not let any bias, sympathy, or

prejudice that you may feel toward one side or the other influence your decision in any
way.






-4-
EVALUATION OF THE EVIDENCE

Evidence

1)

()

(3)

(4)

()
(6)

You must make your decision based only on the evidence that you saw and heard here in
court. Do not let rumors, suspicions, or anything else that you may have seen or heard
outside of court influence your decision in any way.

The evidence in this case includes only what the witnesses said while they were testifying
under oath; the exhibits that I allowed into evidence; and the stipulations that the parties
agreed to.

Nothing else is evidence. The parties’ statements and arguments are not evidence. Their
questions and objections are not evidence. My legal rulings are not evidence. And my
comments and questions are not evidence.

During the trial 1 did not let you hear the answers to some of the questions that the parties
asked. And sometimes | ordered you to disregard things that you saw or heard, or I struck
things from the record. You must completely ignore all of these things. Do not even think
about them. Do not speculate about what a witness might have said. These things are not
evidence, and you are bound by your oath not to let them influence your decision in any
way.

Make your decision based only on the evidence, as | have defined it here, and nothing else.

You should use your common sense in weighing the evidence. Consider it in light of your
everyday experience with people and events, and give it whatever weight you believe it
deserves. If your experience tells you that certain evidence reasonably leads to a
conclusion, you are free to reach that conclusion.

Inferences

1)

)

You are to consider only the evidence in the case. However, you are not limited to the
statements of the witnesses. In other words, you are not limited to what you see and hear
as the witnesses testify. You may draw from the facts that you find have been proved such
reasonable inferences as seem justified in light of your experience.

“Inferences” are deductions or conclusions that reason and common sense lead you to
draw from facts established by the evidence in this case.



-5-

Witnesses: Credibility

1)

()

Another part of your job as jurors is to decide how credible or believable each witness was.
This is your job, not mine. Itis up to you to decide if a witness’ testimony was believable,
and how much weight you think it deserves. You are free to believe everything that a
witness said, or only part of it, or none of it at all. But you should act reasonably and
carefully in making these decisions.

Let me suggest some things for you to consider in evaluating each witness’ testimony.

(@)

()

(©)

(d)

(€)

()

(9)

Ask yourself if the witness was able to clearly see or hear the events. Sometimes
even an honest witness may not have been able to see or hear what was happening,
and may make a mistake.

Ask yourself how good the witness” memory seemed to be. Did the witness seem
able to accurately remember what happened?

Ask yourself if there was anything else that may have interfered with the witness’
ability to perceive or remember the events.

Ask yourself how the witness acted while testifying. Did the witness appear
honest? Or did the witness appear to be lying?

Ask yourself if the witness had any relationship to the EEOC, Arin Kline, or
Crooked Creek, or anything to gain or lose from the case that might influence the
witness’s testimony. Ask yourself if the witness had any bias, or prejudice, or
reason for testifying that might cause the witness to lie or to slant the testimony in
favor of one side or the other.

Ask yourself if the witness testified inconsistently while on the witness stand, or if
the witness said or did something or failed to say or do something at any other time
that is inconsistent with what the witness said while testifying. If you believe that
the witness was inconsistent, ask yourself if this makes the witness’s testimony less
believable. Sometimes it may; other times it may not. Consider whether the
inconsistency was about something important, or about some unimportant detail.
Ask yourself if it seemed like an innocent mistake, or if it seemed deliberate.

And ask yourself how believable the witness’s testimony was in light of all the
other evidence. Was the witness’s testimony supported or contradicted by other
evidence that you found believable? If you believe that a witness’s testimony was
contradicted by other evidence, remember that people sometimes forget things, and
that even two honest people who witness the same event may not describe it exactly
the same way.
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These are only some of the things that you may consider in deciding how believable each
witness was. You may also consider other things that you think shed some light on the
witness’s believability. Use your common sense and your everyday experience in dealing
with other people. And then decide what testimony you believe, and how much weight
you think it deserves.

Weighing Conflicting Evidence: Number of Witnesses

(1)

)

Another point about the witnesses. Sometimes jurors wonder if the number of witnesses
who testified makes any difference.

Do not make any decisions based only on the number of witnesses who testified. What is
more important is how believable the witnesses were, and how much weight you think their
testimony deserves. Concentrate on that, not the numbers.

Presentation of Witnesses/Exhibits

The law does not require any party to call as witnesses all persons who may have been
present at any time or place involved in the case, or who may appear to have some
knowledge of the matters in issue at this trial. Nor does the law require any party to produce
as exhibits all papers and things mentioned in the evidence in the case.

Direct and Circumstantial Evidence

(1)

)

©)

(4)

Now, some of you may have heard the terms “direct evidence” and “circumstantial
evidence.”

Direct evidence is simply evidence like the testimony of an eyewitness which, if you
believe it, directly proves a fact. If a witness testified that he saw it raining outside, and
you believed him, that would be direct evidence that it was raining.

Circumstantial evidence is simply a chain of circumstances that indirectly proves a fact. If
someone walked into the courtroom wearing a raincoat covered with drops of water and
carrying a wet umbrella, that would be circumstantial evidence from which you could
conclude that it was raining.

It is your job to decide how much weight to give the direct and circumstantial evidence.
The law makes no distinction between the weight that you should give to either one and
does not say that one is any better evidence than the other. You should consider all the
evidence, both direct and circumstantial, and give it whatever weight you believe it
deserves.

Objections
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There is one more general subject that | want to talk to you about before | begin explaining
the elements of the claim that the EEOC asserts against Crooked Creek.

The parties objected to some of the things that were said or done during the trial. Do not
hold that against either side. The parties have a duty to object whenever they think that
something is not permitted by the rules of evidence. Those rules are designed to make sure
that both sides receive a fair trial.

Do not interpret my rulings on their objections as any indication of how I think the case
should be decided. My rulings were based on the rules of evidence, not on my opinion
about the case. Remember that your decision must be based only on the evidence that you
saw and heard here in court.

All Litigants Are Equal Before the Law

In this case, the defendant is a corporation and the plaintiff is an agency of the federal
government. All parties are equal before the law. The corporation and the agency are
entitled to the same fair consideration that you would give to any individual person.

Conclusion to Evaluation of Evidence

That concludes the part of my instructions explaining your duties and the general rules that
apply in every civil case. In a moment, I will explain the elements of the claim that the
EEOC asserts against Crooked Creek.

SUBSTANTIVE INSTRUCTIONS

Role of the EEOC in Enforcement of Title VII

The EEOC is an agency of the United States which has the duty of enforcing laws against
employment discrimination, including Title VII of the Civil Rights Act of 1964, as
amended, which I will refer to as “Title VII”.

Under Title VII, when a person feels that he or she has been a victim of employment
discrimination, such as pregnancy discrimination, the person may file a charge of
discrimination with the EEOC. A person who files such a charge is called the charging
party. When the EEOC first receives a charge, it is a neutral agency that has the
responsibility to investigate the charge of discrimination. The EEOC advises employers
when it has concluded its investigation. In certain cases, the EEOC is then required to
attempt to resolve the claim of discrimination through informal means of conciliation and
persuasion. If the matter cannot be resolved through these informal methods, then the
EEOC may enforce Title VII by filing a lawsuit against the employer. The parties by
stipulation have agreed that the EEOC has satisfied all necessary administrative conditions
before bringing this lawsuit.
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In any lawsuit brought by the EEOC against an employer, the EEOC acts on behalf of all
persons harmed by the discrimination at issue, including the charging party, here Arin
Kline. The EEOC has brought this action on behalf of Arin Kline, and also in furtherance
of the public policy of the United States, sometimes called the public interest. Title VI
makes it unlawful for an employer to discriminate against an employee or job applicant
because of his or her sex. Discrimination on the basis of pregnancy is a form of
discrimination on the basis of sex which is unlawful under Title V1.

The Pregnancy Discrimination Act

Title VII makes it unlawful to discriminate on the basis of pregnancy, childbirth, or related
medical conditions. In particular, it is unlawful for an employer to fail or refuse to hire or
an individual because of her pregnancy.

Nature of the Claim

(1)

)

The EEOC claims that Crooked Creek failed or refused to hire Arin Kline for a wait staff
position because she was pregnant, in violation of Title VII.

Crooked Creek denies that it violated Title VII by failing or refusing to hire Arin Kline
because she was pregnant. Crooked Creek asserts that it had no knowledge of Arin Kline’s
pregnancy at the time it made the decision not to hire her.

Burden of Proof: Preponderance of the Evidence

1)

(2)

©)

(4)

In these instructions you are told that your verdict depends on whether you find certain
facts have been proved. Plaintiff EEOC has the burden in this case to prove each and every
essential element of its claim by a preponderance of the evidence. If the EEOC proves each
and every essential element of its claim, you should find for the plaintiff. If the EEOC
should fail to establish any element of its claim by a preponderance of the evidence, you
should find for defendant Crooked Creek Investment Company.

To “establish by the preponderance of the evidence” means to prove that something is more
likely so than it is not so. In other words, a preponderance of the evidence in this case
means such evidence as, when considered and compared to that opposed to it, has more
convincing force, and produced in your mind a belief that what is sought be proved is more
likely true than not true. If, on any issue in the case, the evidence is equally balanced, you
cannot find that issue has been proved by a preponderance of the evidence.

You may have heard the term “proof beyond a reasonable doubt.” That is a stricter standard
which applies in criminal cases. It does not apply in civil cases such as this. You should,
therefore, put it out of your minds.

In determining whether any fact in issue has been proved by a preponderance of the
evidence in the case, you may, unless otherwise instructed, consider the testimony of all
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witnesses, regardless of who may have called them, and all exhibits received in evidence,
regardless of who may have produced them. The preponderance of the evidence is not
necessarily determined by the greater number of witnesses or exhibits a party has
presented.

“If You Find” or “If You Decide”

When | instruct you that a party has the burden of proof on any proposition, or use the
expression “if you find,” or “if you decide,” I mean you must be persuaded, considering all
the evidence in the case, that the proposition is more probably true than not.

Plaintiff’s Claim

The EEOC alleges that Crooked Creek Investment Company failed or refused to hire Arin Kline
because she was pregnant.

(1)

()

To meet its burden of proof, the EEOC must establish the following elements by a
preponderance of the evidence:

@) First, Arin Kline is a member of a protected group, specifically, that she was
pregnant at the time she was refused hire;

(b) Second, that Arin Kline was qualified for the position for which she applied,;

(©) Third, that Arin Kline was subjected to an adverse employment decision, namely,
she was not chosen for the position for which she applied; and

d) Fourth, that there is a connection between Arin Kline being pregnant and the
decision not to hire her.

Your verdict will be for the EEOC if it has proved the above elements by a preponderance
of the evidence. Your verdict will be for Crooked Creek Investment Company if the EEOC
has not proved any one of the above elements.

Causal Connection: Motivating Factor

The EEOC is not required to prove that Arin Kline’s pregnancy was the sole or exclusive
motivating factor for Defendant’s decision(s) or that all of Defendant’s stated reasons for
the decision not to hire her were false. The EEOC must prove only that pregnancy was a
motivating factor. That is, that Arin Kline’s pregnancy was a factor that made a difference
in Defendant’s decision to not hire her.

Damages
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The fact that I will instruct you as to the proper measure of damages should not be
considered as suggesting that the EEOC has proven the elements of its claim. Instructions
as to the measure of damages are given for your guidance only in the event you should find
that the EEOC has proven the elements of her claim.

If you find that the EEOC has proven the elements of its claim, you must determine Arin
Kline’s damages. “Damages” means an amount of money that will reasonably, fairly, and
adequately compensate Arin Kline for the injury caused by Crooked Creek Investment
Company’s violation of Title VII.

There are three types of damages available in this case. They are:

@ Back pay;

(b) Compensation for Arin Kline’s emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other such losses (non-pecuniary
compensatory damages);

(©) Punitive damages.

I will explain each of these types of damages to you shortly.

Plaintiff has the burden of proving damages by a preponderance of the evidence. Whether

these damages have been proved is for you to decide based upon evidence and not upon

speculation, guess, or conjecture. The amount of money to be awarded for certain of these

elements of damages cannot be proved in a precise dollar amount. The law leaves such
amount to your sound judgment.

Damages: Back Pay

If you find that the EEOC has proven its claim of discrimination by a preponderance of the
evidence, you should award Arin Kline back pay and interest in an amount you conclude
she would have received from defendant if it had not engaged in pregnancy discrimination.

Damages: Non-Pecuniary Compensatory

The EEOC also is seeking compensatory damages on behalf of Arin Kline. These damages
cover various elements of emotional pain such as emotional suffering, inconvenience,
mental anguish, loss of enjoyment of life, humiliation, loss of self-esteem, wounded pride,
shame, despair, loss of life’s pleasures, loss of the ability to provide for oneself and one’s
family, and other such losses.

If you find for the EEOC and against Crooked Creek on the question of whether Crooked
Creek failed to hire her because of her pregnancy, you must then decide whether Arin Kline
should be awarded compensatory damages. Compensatory damages can be inferred from
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the facts and events presented to you by the evidence. You should look to all of the evidence
admitted in the case, including all the testimony of all the witnesses, to assess whether Ms.
Kline should be awarded compensatory damages.

There is no exact standard for valuing compensatory damages and no evidence has or need
be introduced on the monetary value of compensatory damages. It is your duty to arrive at
an award of damages that is supported by the evidence, and that fairly compensates Arin
Kline.

Damages: Punitive

The purpose of an award of punitive damages is, first to punish a wrongdoer for
misconduct, and second, to warn others against doing the same. Punitive damages are
awarded in cases where an employer has engaged in intentional discrimination and has
done so with malice or with reckless indifference to the federally protected rights of an
individual. Malicious conduct is the intentional doing of a wrongful act with knowledge
that the act was wrongful. Reckless conduct is the intentional doing of an act with a
complete lack of concern for the consequences of the action. Defendant acted with malice
or reckless indifference if it has been proved by the preponderance of the evidence that
Defendant knew that the failure to hire Arin Kline was in violation of the law prohibiting
discrimination based on pregnancy, or acted with reckless disregard of that law. The terms
“malice” and “reckless” ultimately focus on the actor’s state of mind.

If you find that defendant or its agents acted with malice or reckless disregard to Arin
Kline’s rights then, in addition to any other damages to which you find she is entitled, you
should award an additional amount as punitive damages. You may award punitive damages
regardless of whether other damages are awarded.

Business Judgment

Your task is to determine whether Crooked Creek discriminated against Arin Kline. You
are not permitted to substitute your judgment for Crooked Creeks’ business judgment, or
to decide this case based on what you think would have been a “better” decision or what
you would have done if you were the manager or decision-maker. However, you may
consider the reasonableness or lack of reasonableness of Crooked Creek’s stated business
reason along with all of the other evidence in determining whether Crooked Creek
discriminated against Arin Kline.

Mitigation of Damages

(1)

Arin Kline must make every reasonable effort to minimize or reduce her damages for loss
of compensation by seeking employment. This is called “mitigation” of damages. Crooked
Creek must prove by a preponderance of the evidence that Arin Kline failed to mitigate her
damages for loss of compensation.
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If you find that Arin Kline is entitled to damages, you must reduce these damages by:

@ What Arin Kline earned from the date of her termination to the present time; and

(b) What Arin Kline could have earned with reasonable effort during the period from
plaintiff’s discharge until the date of trial.

Arin Kline must accept employment that is “of a like nature.” In determining whether
employment is “of a like nature,” you may consider:

@) The type of work,

(b) The hours worked,

(© The compensation,

(d) The job security,

(e The working conditions, and

()] Other conditions of employment.

You must decide whether Arin Kline acted reasonably in not seeking or accepting a
particular job. If you determine Arin Kline did not make reasonable efforts to obtain
another similar job, you must decide whether any damages resulted from her failure to do
SO.

You must not compensate Arin Kline for any portion of her damages resulting from her
failure to make reasonable efforts to reduce her damages.

CLOSING STATEMENTS

Shortly, we will hear the closing arguments of the attorneys. Please pay attention to the
arguments, but remember that the closing arguments are not evidence but are only intended
to assist you in understanding the evidence and the theory of each party. You must base
your decision only on the evidence.

Let me finish up by repeating something that | said to you earlier. Nothing that | have said
or done during this trial was meant to influence your decision in any way. You decide for
yourselves if the EEOC has proved its claim against Crooked Creek by a preponderance of
the evidence.

DELIBERATIONS AND CONCLUDING INSTRUCTIONS

Deliberations and Verdict
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Now let me explain some things about your deliberations in the jury room, and your
possible verdicts.

The first thing that you should do in the jury room is choose someone to be your foreperson.
This person will help to guide your discussions and will speak for you here in court.

Communications with Other Jurors Only

1)

()

Once you start deliberating, do not talk to the jury officer, or to me, or to anyone else except
each other about the case. If you have any questions or messages, you must write them
down on a piece of paper, sign and date them, and then give them to the jury officer. The
officer will give them to me, and | will respond as soon as | can. | may have to talk to the
lawyers about what you have asked, so it may take me some time to get back to you. Any
questions or messages normally should be sent to me through your foreperson.

During your deliberations, you must not communicate with or provide any information to
anyone by any means about this case. You may not use any electronic device or media,
such as a smart phone or computer with internet service, or any text service to communicate
to anyone any information about this case or to conduct any research about this case until
I accept your verdict.

Communications About Deliberations

Do not ever write down or tell anyone how you stand on your votes. For example, do not
write down or tell anyone that you are split 3-3 or 4-2, or whatever your vote happens to
be. That should stay secret until you are finished.

Exhibits

I will send the exhibits into the jury room with you.

Decision Based Only on Evidence

1)

()

©)

Remember that you must make your decision based only on the evidence that you saw and
heard here in court. Do not try to gather any information about the case on your own while
you are deliberating.

For example, do not conduct any experiments inside or outside the jury room; do not bring
any books, like a dictionary, or anything else with you to help you with your deliberations;
do not conduct any independent research, reading or investigation about the case; and do
not visit any of the places that were mentioned during the trial.

Make your decision based only on the evidence that you saw and heard here in court.
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Notes of Trial

Some of you have taken notes during the trial. Whether or not you took notes, you should
not be influenced by the notes of another juror, but you should rely on your own memory
of what was said. Notes are only an aid to recollection and are not entitled to any greater
weight than actual recollection or the impression of each juror as to what the evidence
actually is.

Reaching Your Decision

(1)

()

©)

(4)

Now that all the evidence is in and the arguments are completed, you are free to talk about
the case in the jury room. In fact, it is your duty to talk with each other about the evidence,
and to make every reasonable effort you can to reach unanimous agreement. Talk with
each other, listen carefully and respectfully to each other's views, and keep an open mind
as you listen to what your fellow jurors have to say. Try your best to work out your
differences. Do not hesitate to change your mind if you are convinced that other jurors are
right and that your original position was wrong.

But do not ever change your mind just because other jurors see things differently, or just
to get the case over with. In the end, your vote must be exactly that — your own vote. Itis
important for you to reach unanimous agreement, but only if you can do so honestly and in
good conscience.

No one will be allowed to hear your discussions in the jury room, and no record will be
made of what you say. So you should all feel free to speak your minds.

Listen carefully to what the other jurors have to say, and then decide for yourself if the
EEOC has proven Crooked Creek liable by a preponderance of the evidence.

Verdict

1)

(2)

©)

(4)

I have prepared an original verdict form that you should use to record your verdict. It will
be provided to you in a brown folder. Each of you has been furnished with a copy of the
verdict form to aid you in your deliberations. However, when you reach your decision,
your foreperson should complete only the official verdict form.

Follow the instructions on the form and fill in the answers to the questions by having your
foreperson mark the appropriate place on the forms.

When you have completed the form according to the instructions, your foreperson should
then sign the form, put the date on it, and return it to me.

Your verdict for each question on the verdict form must be unanimous.
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To reach a unanimous verdict of yes on any question, every one of you must agree that the
party with burden of proof on that question has met their burden of proof by a
preponderance of the evidence.

To return a unanimous verdict of no, every one of you must agree that the party with the
burden of proof on that question has not met their burden of proof by a preponderance of
the evidence.

Either way, your verdict must be unanimous.
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Verdict Form

Please answer the following questions. Your answers must be unanimous.

1) Did the EEOC prove by a preponderance of the evidence that Crooked Creek failed or

refused to hire Arin Kline because she was pregnant?

YES NO

If your answer is “NO,” do not answer any further questions and go to the Concluding

Instruction. If your answer is “YES,” go to Questions No. 2 & No. 3.

2 What amount of damages should be awarded to Arin Kline for back pay and non-pecuniary
compensatory damages (for mental and emotional pain and suffering, inconvenience,

anxiety, mental anguish, humiliation, and/or loss of enjoyment of life)?

BACK PAY AMOUNT: $

COMPENSATORY DAMAGES AMOUNT: $

3) Did the EEOC prove that Crooked Creek acted either with malice or with reckless
indifference to Arin Kline’s federally protected rights by refusing to hire her because of

her pregnancy?

YES NO




If your answer is “NO,” do not answer any further questions and go to the Concluding
Instruction. If your answer is “YES,” go on to Question No. 4.

4) State the amount of punitive damages Arin Kline should be awarded from Crooked Creek:

AMOUNT: §$

CONCLUDING INSTRUCTION

If you have properly followed the jury instructions that accompany this Verdict Form you
will have completed your deliberations when you have reached this point. Please review the
Verdict Form once more to make sure that you have answered all the questions that you were
called upon to answer by the instructions and that you have recorded no response to the questions
that, under the instructions, there was no occasion for you to address. After you have completed
your review, your foreperson should place his or her signature, the date, and his or her printed
name in the appropriate spaces below.

(print name)

Foreperson
Dated: February , 2016



