UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

DETMAR FINKE,
Plaintiff and Counter-Defendant,
Case No. 04-10102-BC
V. Honorable David M. Lawson
KIRTLAND COMMUNITY COLLEGE
BOARD OF TRUSTEES and KIRTLAND
COMMUNITY COLLEGE,

Defendants, Counter-Plantiffs and
Third-Party Plaintiffs,

V.
RICHARD SILVERMAN,

Third-Party Defendant.
/

OPINION AND ORDER GRANTING THIRD-PARTY
DEFENDANT'SMOTION FOR SUMMARY JUDGMENT

The plantiff, Detmar Finke, has filed a complaint in this Court dleging that during his tenure of
employment withdefendant Kirtland Community College, Finkewas not paid premiumwagesfor overtime
work as required by the Fair Labor Standards Act (FLSA), 29 U.S.C. § 203 et seq. Finke apparently
was hired to the position by Richard Silverman, a high-level administrator who performed the function of
the college s president, and who, it is dleged, supervised Finke, controlled his hours, and prescribed his
duties. It appearsthat Kirtland suspectsimproper dedlings between Finke and Silverman with respect to
hiring and compensation; Kirtland and its Board of Trustees have filed a counterclaim againg the plaintiff

and athird-party complaint againgt Silverman. Inthe third-party complaint, the third-party plaintiffs seek



contribution or indemnity from Silverman for any damages awarded to Finke under the FLSA based on
severd theories. Slverman hasfiled amotion to dismissthe third-party complaint contending that heisnot
an “employer” within the terms of the FLSA, and that legidation does not alow third-party actions for
indemnity or contribution. The Court heard the parties argumentsin open court on February 8, 2005, and,
treating the motion as one for summary judgment under Federal Rule of Civil Procedure 56(c), now
concludes that the FLSA’s broad definition of “employer” could include Silverman within its scope.
However, the Court believes that the FLSA provides no right of contribution to employers named as
defendants in FLSA damage actions, and the Court declines to entertain clams againg Silverman under
the third-party plantiffs novel state law theories. See 28 U.S.C. § 1367(c)(3). Therefore, the Court will
grant the motion and dismiss the third-party complaint.
l.

Inhisprincipd complaint, Detmar Finke alegesthat he was employed as an“internet coordinator”
and that he was required to work and regularly did work in excess of forty hours per week during his
employment with Kirtland Community College. As a reault, Finke contends, he is entitled to overtime
compensationat arate of one and one-half timeshis hourly wages under 29 U.S.C. § 207(a)(1). Although
Finke does not specify the length of histenure a Kirtland, the third-party plantiffs state that Finke was
hired in 1999. Third Pty Reply Br. Ex. A, Rorie Dedl. & 1 3.

On September 7, 2004, Kirtland and its Board filed a third-party complaint againgt Richard
Silverman. Count one of the third-party complaint aleges aright to indemnification from Silverman under
the FL SA or the common law for any damages owed Finke. Count two aleges that Silvermanbreached

his contract with Kirtland by disobeying the ingtructions of his superiors with respect to managing
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ingtructiona support services, which, presumably, included hiring and managing the plantiff. Fndly, count
three dleges that Slverman breached hisfiduciary duty to Kirtland whenhe authorized Finke' simproper
work and payment.

On November 4, 2004, the third-party defendant filed an amended motion to dismissand for a
more definite satement pursuant to Federal Rules of Civil Procedure 12(b) and 12(e). The Court denied
the motionfor more definite statement for lack of merit a the case management conference held after ord
argument of the motion on February 8, 2005. Although the third-party defendant professes to bring his
motion to dismiss under Rule 12(b)(6), both sdes have filed declarations in support of their respective
positions. These declarations present conflicting versions of the facts.

The declarationof CharlesD. Rorie, Kirtland s president, aversthat Slvermanhired Detmar Finke
in 1999 to perform “computer related functions.” Rorie Decl. 1 3. According to Rorie, Silverman at that
time was the college’ smostinfluentid administrator because of thethenpresident’ s serious hedth problems,
and he served asinterim president of the college. Rorie dso dleged that Silverman previoudy had been
employed as an adjunct employee, but the college did not renew his contract for “amongother things, falling
to keep alog of hiswork and failing to obtain prior gpprova for College related purchases.” Id. at § 4.

Rorie contends that Slverman aone hired Detmar Finke and did so in a manner incongstent with
college policy and gpplicable law, because he “never posted the job opening, never conducted formal
interviewing or hiring process, never obtained amemaorandum of hiring approval fromthe college president
and never sought board gpprovd for Mr. Finke' shiring.” 1bid. Slverman dso falled to submit aformal
job title or job description to the human resources department until well after the fact, but apparently the

description listed tasks that were ether irrdevant or being performed by other individuas.
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Roried socontendsthat Siverman® controlled and supervised Finke sactions and looked after and
protected Mr. Finke’ during his tenure there, ibid., and maintainsthat Finke worked as part of a specia
project for Slverman, the details of which are unclear. 1d. at 5. However, Rorie states that Silverman
exercised “ substantid control over Detmar Finke's employment terms and working conditions and was
responsible for his hiring,” such as permitting Finke to work from home without alisted phone number,
record of work completed, or supervison.” Id. a 1 6. Rorie swears that Slverman set Finke's pay,
approved time sheets, and dlowed Finke to collect unauthorized specia project pay after Finke was
discharged, in violation of college palicy. Itis Kirtland's position that Finke was discharged because he
refused to work at the college facility instead of from home, and he is now retdiating againg the college
based on the time sheets approved by Silverman.

Slvermanhasfiled his own declarationinwhich he states that he was employed by Kirtland for the
past twenty years in two principd capacities: vice presdent for instructiona and educational services and
deanof indruction. On October 31, 2003, Silverman was reassigned to the position of vice-president for
research and program evauation. Before then, however, Slvermansays that he was “the chief academic
adminigtrator and was respongble for the day-to-day operation of the ingtructiond activities of the college.”
Silverman Decl. a 3. He reported to the college president.

In dl his capacities, Slverman inggts, he could “recommend, but not ultimately determine,
indructiond employees compensation, including Detmar Finke's compensation.” 1d. a 5. One
exception was specid projects, in which he *had the discretion to pay people for specid projects out of
lineitems inthe operational budget that the Board of Trusteeshad approved and that | administered.” Ibid.

Silverman says that the human resource department has set wages for employees including Finke except
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for specid projects.  Silverman acknowledges that he could recommend compensation, and he could
recommend that someone be hired or fired, but he contendsthat he did not possessfind authorityover such
decisgons, that authority, hedams restswiththe Kirtland Community College Board of Trusteesand more
recently the presdent of the college. Silverman admitted that he signed some of Finke's payroll
authorizations, but the find approva came from the business office, over which Siverman says he had no
authority.

Slvermanargues in his motion that his verson of the factsis the correct one and that he cannot be
considered an “employer” of Finke under the FLSA. The third-party plaintiffs respond thet they have
pleaded avdid third-party dam by whichthey should be able to recover from Slvermanunder at least one
of their theories any damages they might be ordered to pay Finke under the FLSA.

.

The purpose of a motion under Rule 12(b)(6) isto test the legd sufficiency of the complaint, not
the probability of success onthe merits. Ecclesiastical Order of the Ism of Am, Inc., v. Chasin, 653 F.
Supp. 1200, 1205 (E.D. Mich. 1986). In consdering a motion to dismiss under Rule 12(b)(6), the
dlegationsin the complaint are taken as true and are viewed in the light most favorable to the non-moving
party. Herrada v. City of Detroit, 275 F.3d 553, 556 (6th Cir. 2001). The Court may consider only
whether the dlegations contained inthe complaint stateadamfor whichrelief canbe granted. Roth Steel
Prods. v. Sharon Seel Corp., 705 F.2d 134, 155 (6th Cir. 1983). The motion may be granted only if
“Iit appears beyond doubt that the plaintiff can prove no sat of factsin support of his dam which would
entite imtoreief.” Buchananv. Apfel, 249 F.3d 485, 488 (6th Cir. 2001) (quoting Conley v. Gibson,

355 U.S. 41, 45-46 (1957)). However, “the complaint is not to be dismissed because the plantiff has
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misconceived the proper theory of the dam, if he is entitled to any rdief under any theory.” Myersv.
United Sates, 636 F.2d 166, 169 (6th Cir. 1981).

If matters outside the pleadings must be considered inruling onthe merits of the clam, as here, the
motion more properly should follow the standards and procedures of Rule 56, and reviewing courts
generdly will tregt the motion as one for summary judgment. Michigan Paytel Joint Venturev. City of
Detroit, 287 F.3d 527, 533 (6th Cir. 2002) (quoting Soper v. Hoben, 195 F.3d 845, 850 (6th
Cir.1999)). Both parties have made liberd and frequent references in their motion briefs and at ora
argument to thelr respective declarations. Although the third-party defendant suggested that Silverman’s
declaration somehow should be considered a“pleading,” and therefore the motion should proceed under
Rule 12, there is no support for that postion. See Fed. R. Civ. P. 7(a) (designating as pleadings only
complants, answers, repliesto counterclams, answers to cross claims, third-party complaints, and court-
ordered replies to answers or third-party answers). The Court believes, therefore, that the third-party
defendant’ s motion ought to be adjudicated as a motion for summary judgment.

Summary judgment is appropriate “if the pleadings, depostions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that thereisno genuine issue asto any materid
fact.” Fed. R. Civ. P. 56(c). The parties have filed cross motions for summary judgment, and neither
suggedts that there are facts in dispute. Nonetheless, the Court must gpply the well-recognized standards
when deciding crass motions, “[t]he fact that the parties have filed crossmations for summary judgment
does not mean, of course, that summary judgment for one side or the other is necessarily appropriate.”
Parks v. LaFace Records, 329 F.3d 437, 444 (6th Cir. 2003). Thus, when this Court evauates cross

moations for summary judgment, it “must evaluate each motion on its own merits and view dl facts and
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inferencesin the light mogt favorable to the nonmoving party.” Westfield Ins. Co. v. Tech Dry, Inc., 336
F.3d 503, 506-07 (6th Cir. 2003).

A mationfor summary judgment under Fed. R. Civ. P. 56 presumesthe absence of agenuine issue
of materid fact for trid. The Court mugt view the evidence and draw dl reasonable inferencesin favor of
the non-moving party, and determine “whether the evidence presents a sufficient disagreement to require
submisson to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). “Where the record taken as awhole
could not lead arationa trier of fact to find for the nonmoving party, there is no genuine issue for trid.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (quotation and
citation omitted).

A.

Third-party defendant Silvermanarguesthat he cannot be held liable for contributionor indemnity
to Kirtland College because he isnot jointly lidble for premium wagesto Finke under the FLSA asFinke's
employer or co-employer. Silverman reasons that snce he himsdf was only an employee of Kirtland
College, and he had no ownership interest or operationd control of the entire enterprise, he was merely
anagent of adisclosed principd. Therefore, he concludes, evenif he had supervisory authority over Finke
and recommended that he be hired, he cannot be considered Finke's employer because it was Kirtland
College that hired Finke, paid his wages, and isthe only entity that “employed” him.

Slverman’ sargument makes sense under traditional agency law. The Sixth Circuit hasrecognized
that “‘[u]nless otherwise agreed, a person making or purporting to make acontract with another as agent

for a disclosed principa does not become a party to the contract.”” Andersons, Inc. v. Horton Farms,
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Inc., 166 F.3d 308, 315 (6th Cir. 1998) (quoting 2 Restatement Agency, 2d, 8 320, ascited in Riddlev.
Lacey & Jones, 135 Mich. App. 241, 351 N.W.2d 916, 919 (1984); see also Soberay Mach. &
Equipment Co.v.MRF Ltd., Inc., 181 F.3d 759, 767-78 (6th Cir. 1999) (gpplying Ohio law and holding
“that ‘[aln agent who acts for a disclosed principd and who acts within the scope of his authority and in
the name of the principd isordinarily not liable onthe contractshe makes' because the third party intended
to deal with the principd, not the agent”); Summit Petroleum Corp. of Indiana v. Ingersoll-Rand
Financial Corp., 909 F.2d 862, 868 (6th Cir. 1990) (same, applying Kentucky law). Likewise, under
Title VII of the Civil Rights Act of 1964, “an individua employee/supervisor, who does not otherwise
qudify as an ‘employer,” may not be hed persondly liable under Title VII.” Wathen v. General Elec.
Co., 115 F.3d 400, 405 (6th Cir. 1997); seealso Burlington Industriesv. Ellerth, 524 U.S. 742, 754
(1998) (observing that “Congress has directed federa courts to interpret Title VIl based on agency
principles’).

However, Section203(d) of the Fair Labor Standards Act as codified in Title 29 broadly defines
“employer” to mean “any person acting directly or indirectly inthe interest of anemployer in rdation to an
employee.” 29 U.S.C. § 203(d). The Supreme Court hasheld that theterm isto be construed expansively
to fulfill the remedid gods of the Act, and thereforethe FL SA contemplatesthat more than one employer
may be responsible for violaions under the Act. See Falk v. Brennan, 414 U.S. 190, 195 (1973).
Likewise, the Sixth Circuit has held that “[t]he remedia purposes of the FL SA require courts to define
‘employer’ morebroadly thanthe termwould be interpreted intraditional commonlaw applications.” Dole

v. Elliot Travel & Tours, 942 F.2d 962, 965 (6th Cir. 1991) (interna quotes and citations omitted).



InDole, the court set forthan *economic redities’ test to determine whether a supervisor may be
conddered an “employer” under the FLSA.  1d. a 965 (holding that “in deciding whether aparty isan
employer, economic redlity controls rather than commonlaw concepts of agency”). The main focus of the
inquiry iswhether the supervisor exercises * substantia control of the terms and conditions of the work of
[the] employee” Falk, 414 U.S. a 195. The court of gppedls explained:

‘The overwhdming weight of authority is that a corporate officer with operationa control

of acorporation’ s covered enterpriseis an employer aongwiththe corporation, jointly and

severdly ligble under the FL SA for unpaid wages.” Donovan v. Agnew, 712 F.2d 1509,

1511 (1t Cir.1983). In Agnew, the court determined that ‘ corporate officers with a

dgnificant ownership interest who had operationa control of significant aspects of the

corporation’s day to day functions, induding compensation of employees, and who
personaly made decisons to continue operations despite financia advergty during the

period of non-payment’” were employers under the FLSA. 1d. at 1514. *No one factor

isdigpogtive; rather, it isincumbent upon the courts to transcend traditiona concepts of

the employer-employee rdaionship and assess the economic redlities presented by the

facts of each case’

Dole, 942 F.2d at 965 (citation omitted).

Slverman’ sargument that he cannot be an* employer” because he had no ownership interest inthe
college misses the point of the economic reditiestest. Ownership is not an dement that must be stisfied
but rather afactor to be weighed in the totality of the circumstances. Infact, in Agnew, cited by the Sixth
Circuit in Dole, the court rejected a ssimilar argument and held that even a corporate officer who lacksan
ownership interest may be anemployer under the FLSA. Donovanv. Agnew, 712 F.2d 1509, 1511 (1st
Cir. 1983). InBergstromv. Univ.of NewHampshire, 894 F. Supp. 130, 135 (D.N.H. 1996), the court
gpplied the definitiond language under the FLSA and held that a supervisor in a universty setting was an

employer under the Equa Pay Act.



In this case, the third-party plantiffs have dleged that Slverman, in his capacity as de facto
president of the college, hired Finke, supervised his work, set his wages, prescribed the conditions of his
employment, authorized imto work on specid projects off site, and approved histime sheets. The Court
is satisfied that Silverman can be found to have exercised substantia control of the terms and conditions
of Finke'swork. Under the totality of the circumstances, Silverman can be considered to be a co-
employer withinthe meaning of 29 U.S.C. § 203(d). Had Finke sued Slverman directly, Silverman could
be found liable to Finke under the FLSA.

B.

However, Finke did not name Silverman as an employer or co-employer and seeks no damages
from him. The question that remains, therefore, is whether Kirtland and its Board can obtain contribution
or indemnity from Slvermaninthar third-party actionagaing im. The Sixth Circuit hasnot addressed that
issue, but the Second Circuit has held that Congress has not provided aright of action for contribution or
indemnity inthe FL SA infavor of anemployer againgt aco-employer. Hermanv. RSRSec. Services, 172
F.3d 132 (2d Cir. 1999). This Court is persuaded by the reasoning in that case, which isbased on the
Supreme Court’ shalding inNorthwest Airlines, Inc. v. Transport WorkersUnion, 451 U.S. 77(1988),
that no action for contribution is alowed under the Equa Pay Act or Title VII of the Civil Rights Act.

Herman involved aclam by aco-employer —a one-hdf shareholder of the corporate employer
aso found ligdle for FLSA vidlations — for contribution againgt another shareholder and supervisor for
damagesfound owing under the FLSA. Although Northwest Airlinesdid not involve acontributiondam
agang a co-employer, the Herman court took guidance from that decision because amilar tenets of

statutory congtructionwereinvolved. In Northwest Airlines, the Supreme Court stated that the absence
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of goecific authorizing language would not preclude a contributionactionagaing the employee unioninthat
caseif the statutes under examination —the Equal Pay Act and Title VII —were “enacted for the specid
benefit of aclass of which petitioner isamember.” Northwest Airlines, 451 U.S. at 92. However, the
Supreme Court found that both those statutes were enacted for the benefit of employees, employerswere
not members of the class designated for protection, the comprehengve remedid scheme suggested that
Congress intended no additiond remedies, and the legidaive history of both statutes was slert on the
question of contribution. Therefore, no clam for contribution was recognized. 1d. at 92-94. Following
the direction of Northwest Airlines, the Second Circuit was led to the same result under the FLSA. The
court explained:

Firg, the text of the FLSA makes no provison for contribution or indemnification.
Second, the statute was designed to regulate the conduct of employersfor the benefit of
employees, and it cannot therefore be said that employers are members of the class for
whose benefit the FL SA was enacted. Third, the FLSA has a comprehensive remedia
scheme as shown by the “express provison for private enforcement in certain carefully
defined circumstances.” Northwest, 451 U.S. a 93. Such a comprehensive statute
grongly counsds againgd judiddly engrafting additiona remedies. Fourth, the Act's
legidative history isslent on aright to contribution or indemnification. See Joint Hearings
onH.R. 7200 and S. 2475 Before the Senate Comm. on Educ. and Labor and the House
Comm. onLabor, 75thCong. (1937), reprinted in4 American Landmark Legidation: The
Far Labor Act of 1938, at 37-116 (Irving J. Sloan ed., 2d series, 1984) . . . .
Accordingly, we hold that thereis no right to contributionor indemnificationfor employers
held lidble under the FLSA. Cases from other circuits support this concluson. Severd
have followed Northwest’s reasoning in Smilar Stuations. See Martin v. Gingerbread
House, Inc., 977 F.2d 1405, 1408 (10th Cir.1992) (“a third party complaint by an
employer seeking indemnity froman employeeispreempted” by the FLSA); Lylev. Food
Lion, Inc., 954 F.2d 984, 987 (4th Cir.1992) (court should not “engraft an indemnity
action upon this otherwise comprehensive federd satute,” i.e., the FLSA)[ ]

Herman, 172 F.3d at 144.
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The third-party plaintiffs however, argue that there is a Slit in authority and other courts have
found aright of contributionunder the FLSA, dtingMaldano v. Lucca, 636 F. Supp. 621 (D. N.J. 1986),
and Canjura v. Able Serv. Contractors, Inc., 866 F. Supp. 258 (D. Md. 1985). Moldono provides
little support for their position since the court did not directly address the issue of aright of contribution
under the FLSA. Rather, the court noted only that two employers named by the employee in a FLSA
complaint are subject to joint and severd liability. Although the court mentioned that “the defendants may
well have a cause of action for contributionor indemnification” id. at 628, the comment was obitur dictum
and made in passing when the court assessed liquidated damages. There was no third-party complaint in
that case, and the statements there were not part of the court’s holding.

The decisoninCanjura, which the third-party plaintiffs read as demongtrating a split of authority,
providesevenlesssupport. That court squarely rejected thearight to contribution under the FLSA, stating
that the “argument that the partieswere jointly and severdly ligble isnot persuasive, as the Supreme Court
has hdd that joint and severd lidbility does not imply a right to contribution. See Texas Industries v.
Radcliff Materials, 451 U.S. 630, 646 (1980).” Canjura, 866 F. Supp. a 268. Thus, the mere fact
that the third-party defendant may wel be an employer does not entitle the third-party plaintiffs to
contribution.

Findly, the third-party plaintiffs contend that evenif they cannot recover contribution or indemnity
agang Slverman under the FLSA, they may have state-law remedies againgt mbased on other theories.
In Herman, the Second Circuit hdd that “the FLSA’s remedid scheme is sufficiently comprehensve as
to preempt state law in thisrespect.” Herman, 172 F.3d at 144. However, the third-party plantiffs cite

Donovan v. Gingerbread House, Inc., 536 F. Supp. 627 (D. Co. 1982), rev'd on other grounds by
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Brock v. Gingerbread House, Inc. 907 F.2d 115 (10th Cir. 1989), in which the digtrict court dlowed
an employer’ sthird-party action to proceed againgt former assstant directors dleging that they breached
afiduciary duty by intentiondly permitting certain employees to work in excess of norma working hours
and by making fraudulent entries into the company’s work records to reflect time they did not spend
workingfor thedefendants. Thethird-party complaint aso sought damages on the basisthat thethird-party
defendants had filed complaints againgt the third-party plaintiffs with the Department of Labor soldy to
harass them. The digtrict court determined that the third-party action could proceed under Colorado’s
common-law cause of action for breach of a corporate officer’ s fiduciary duty and gross negligence.

In this case, the third-party plaintiffs acknowledged at ora argument that the only damages they
seek from Silverman is the amount for which they may be hdd lidble to Finke under the FLSA. No matter
the label or the underlying legd theory put forth, the action can only be construed in this light as one for
contributionor indemnity, which, the Court determines, is not alowed under the FLSA. Perhapsthethird-
party plantiffs believe that its state-law theoriesmay lead to other damagesfrom Slverman. However, the
Court need not answer the question today whether such claims may proceed under state law or whether
they dso may be preempted. To the extent that the third-party complaint may be read to plead such
cdams, the Court declines to exercise supplementa jurisdiction over them since the main dam for
contribution under the FLSA is dismissed. See 28 U.S.C. § 1367(c) (daing that a district court may
dedine to exercise supplementd jurisdictionwhere “the damrai sesanove or complexissue of State law,”
“the dam subgtantidly predominates over the daim or dams over which the digtrict court has origind
jurisdiction,” or “the digtrict court has dismissed dl cdlams over which it has origind jurisdiction”).

I1.
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The Court finds that dthough Silverman could be considered a co-employer of the principa
plantiff, he hasnot been named as a co-defendant and he may not be impleaded by Kirtland or its Board
because no right of contribution or indemnity is recognized under the FLSA.

Accordingly, it is ORDERED that the third-party defendant’s motion to dismiss [dkt # 36],
treeted as a motion for summary judgment, isGRANTED.

It isfurther ORDERED that the third-party complaint, to the extent that it seeks contribution or
indemnityfor damagesthat may be awarded under the Fair Labor Standards Act, isDISM I SSED WITH
PREJUDI CE, and to the extent it seeks other damages under state law claims for breach of contract or

fiduciary duty, it isDISMISSED WITHOUT PREJUDICE.

/s
DAVID M. LAWSON
United States Digtrict Judge

Dated: February 23, 2005

Copies sent to: Jeffrey S. Donahue, Esquire
Raymond M. Davis, Esquire
Mary Anne M. Helveston, Esquire

-14-



