UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WESTSI DE MOTHERS,
et al.,

Pl aintiffs,
V. Case No: 99-CV-73442-DT
JAMES K. HAVEMAN
et al.,

Def endant s.

OPINION AND ORDER DENYING PLAINTIFFS’ MOTION TO CERTIFY CLASS,
AND
GRANTING DEFENDANTS’ MOTION TO DISMISS

I. Introduction

In this case, Plaintiffs’ stated goal is to ensure that
econoni cal | y di sadvant aged children t hroughout the State of
M chi gan obtai n adequate medi cal care. The court can safely say
that the endeavor is conmendable. Having a virtuous goal in
si ght, however, does not endow a court with the power to hear a
case, nor create a cause of action where none exists. In this
case, neither jurisdiction nor a cause of action obtains.

Plaintiffs seek injunctive relief and the appoi ntnment of a
special master to end the State of Mchigan's (“Mchigan” or “the

State”) alleged system c deprivation of Early and Peri odic



Screeni ng, Diagnosis, and Treatnent Services (“EPSDT services”),
which is part of the State’s Medicaid or “Medical Assistance”
program The naned plaintiffs are two organi zations,! Fam lies
on the Move and Westside Mdthers, and eight putative class
representatives.? The nanmed defendants are two State officials
purportedly responsible for adm nistering Mchigan’s EPSDT

servi ces; however, because the State of Mchigan is the entity
actual ly responsible for providing the contested EPSDT services,
the court will refer to Mchigan as the defendant. Plaintiffs
bring their case under 42 U S.C. § 1983, claimng that M chigan
has failed to provide EPSDT services nmandated by 42 U.S.C. §
1396, et seqg., to the class of all Mchigan children eligible for
t hose servi ces.

On Novenber 9, 1999, M chigan noved for dism ssal or,
alternatively, for summary judgnment, which both parties then
addressed in witten briefs. On Decenber 21, 1999, the court sua
sponte ordered the parties to further address in briefing certain
threshold issues not raised in the initial round of briefing
pertaining to the nature of the relationship between the federal

governnment and the State under the Medicaid program the

' The court dismissed four other organi zations originally named as
plaintiffs for |lack of organizational standing on December 28, 1999.

2 pendi ng before the court is Plaintiffs’ October 14, 1999 “Motion for
Class Certification,” which will be denied as noot.



plaintiffs’ standing under 8 1983 to bring suit against M chigan,
and whet her M chigan was |egally anenable to suit. A second
round of briefing ensued. Finding the State’s discussion of
these issues to be less than fully satisfactory, the court
invited and accepted the participation of the M chigan Mini ci pal
League (“the League”) as amicus curiae t0 address the issues
rai sed by the court.® Based upon the League’s participation, a
third round of briefing occurred, culmnating in a hearing on
August 14, 2000. At the hearing, Mchigan adopted all of the
League’s argunents as its own, and the court will treat them as
such in this order

G ven the length and conplexity of the matters considered, a
summary of the Court’s opinion is in order. Plaintiffs’ suit
rai ses, in essence, two threshold issues that nust be addressed
before the court may consider the nerits of their clainms. First,
does the court have jurisdiction over this suit, which is
directed in substance at the State of Mchigan, an entity that is
ordinarily immune fromsuit? Second, even if such jurisdiction

exists, is there a cause of action permtting plaintiffs to sue

® The court commends the efforts by the respective counsel in this case

to address the many conplex issues raised in this case. Particularly
noteworthy for its quality and hel pfulness is the amicus participation at the
court’s request of the League and its pro bono counsel, M. Jeffrey Sutton, of
Jones, Day, Reavis and Pogue in Col unbus, Ohio, for whose assistance the court
here expresses its gratitude.



in the State or its officers in order to enforce the rights
asserted? The court’s review of these questions indicates that
both are to be answered in the negative. The court’s analysis is
organi zed as foll ows:

Part |1 of this opinion provides an overview of the Medicaid
EPSDT programat issue in this litigation. Part Ill explains the
constitutional dinmension of the Federal governnment’s and
M chigan’s rel ationship under the Medicaid program and why that
relationship is necessarily contractual under the Constitution’s
Spending Clause. In Part |1V, the court explains that it |acks
jurisdiction over this case because Mchigan is the rea
def endants, and therefore possesses sovereign inmunity against
suit. Plaintiffs’ attenpt to circunvent that inmunity under the
Ex parte Young by suing Mchigan's officers fails for at |east
four different reasons, each of which is separately explained.
Even assum ng that Ex parte Young was applicable to the instant
case, Part V explains that 8 1983 does not create a cause of
action to sue states or their officers under Spendi ng Power
prograns, and that the statute al so does not operate as an
i ndependent neans by which sovereign immunity nmay be overcone if
Ex parte Young IS unavailable. Three distinct reasons concerning

the interpretation of 8 1983 foreclose its use as envisioned by



plaintiffs, and each is discussed in Part V. Plaintiffs’
assertions that the court’s anal yses are forecl osed by prior
jurisprudence concerning Spending C ause prograns are addressed
in Part VI; a handful of other issues are discussed in Part VII;
and the court’s conclusion is found in Part VIII.
ITI. Background
The Suprene Court has described the Medicaid program at

issue in this litigation:

[It] was created in 1965, when Congress added

Title XIX to the Social Security Act, 79 Stat.

343, as anended, 42 U.S.C. 8§ 1396 et seqg. (1976

ed. and Supp. Il) for the purpose of providing

federal financial assistance to States that choose

to reinmburse certain costs of nedical treatnent

for needy persons. Although participation in the

Medi caid programis entirely optional, once a

State elects to participate, it nust conply with

the requirenents of Title Xl X
Harris v. McRae, 448 U.S. 297, 301 (1980). In other words, a
State may either “conply[] with the conditions set forth in the
Act or forego[] the benefits of federal funding.” Pennhurst
State Sch. and Hosp. v. Halderman, 451 U.S. 1, 11 (1981)
(internal citations omtted) (“Pennhurst I”).

The Act creates a “cooperative federal -state progrant

entitled “Grants to States for Medical Assistance Prograns” to

provide statutorily-authorized health care services to

econoni cal | y di sadvantaged individuals. See 42 U S.C. 8§ 1396 et



seq.,; Wilder v. Virginia Hospital Ass’n, 496 U. S. 498, 502
(1990). If a State elects to participate in the Mdicaid
program it nust submt to the Secretary of Health and Human
Services (“HHS’) a state plan describing the scope of its nedical
assi stance program which will be adm nistered by the State
itself. See 42 U S.C. 8 1396a(b). Upon approval of the plan,
the Secretary allocates financial grants to help defray its cost.
See 42 U.S.C. § 1396b; Harris, 448 U. S. at 308. Mchigan is
authorized to participate in the Medicaid program pursuant to 88
105-112e of the M chigan Social Wlfare Act, MC L. 88 400. 105-
400.112e. As previously nentioned, once a State agrees to
participate in the Medicaid program the requirenents of Title
Xl X and the regul ati ons promul gated thereunder becone mandatory
and bi ndi ng upon the state. See Wilder, 496 U.S. at 502; Boatman
v. Hammons, 164 F.3d 286, 288 (6th Cr. 1998) (citing 42 CF. R
§ 430.10 and Harris, 448 U S. at 301).

A State’s plan nust provide “assurance that [it] will be
adm nistered in conformty with the specific requirenments of
Title XIX, the regul ations [promul gated thereunder] and ot her
appl i cable official issuances of [HHS].” 42 C.F.R 8§ 430.10.

M chigan's “State Plan Under Title XI X of the Social Security

Act,” includes such assurances of conformty. Fromtine to tine,



M chi gan submts plan anmendnents to the Secretary, as described
at 42 CF.R 8§ 430.12(c), to reflect changes in law or in the
State’s operation of its Medicaid program
The Secretary retains the authority to nonitor each
participating State’s performance, and to termnate or |limt
paynments to the state if the Secretary finds |ess than
substantial conpliance with any plan provision:
[ T]he Secretary shall notify such State agency
that further paynments will not be nmade to the
State (or, in his discretion), that paynents wl |
be limted to categories under or parts of the
State plan not affected by such failure), until
the Secretary is satisfied that there will no
| onger be any such failure to conply. Until he is
so satisfied he shall make no further paynents to
such State (or shall limt paynents to categories
under or parts of the State plan not affected by
such failure).
42 U.S.C. 8 1396¢c. The parties to the instant case agree that
wi t hhol di ng funds from nonconpliant states is the exclusive neans
by which the federal governnment may enforce the terns of the
program and that the federal governnent may not conpel
conpliance through litigation.* Furthernore, the Medicaid

statute contains no provision permtting Medicaid-eligible

beneficiaries to bring suit agai nst nonconpliant states. There

4 The parties have not addressed whether other remedies are available to the
federal government, such as admi nistrative recoupment of m sspent funds or
over paynments.



are, however, procedures that grant hearings to individuals who
bel i eve that they have been wongfully denied care. To this end,
every Medicaid provider in Mchigan nust incorporate an internal
adm ni strative grievance procedure as a condition of its contract
with the State. Moreover, M chigan also nmaintains an

adm ni strative hearing nechani sm by which Medicaid-eligible

i ndi vidual s can conplain to a county departnment of social welfare
about the quality or level of care provided. See MC. L.

88 400.37, 400.9. Those adm nistrative decisions may be appeal ed
to the county circuit court. See MC. L. 88 400. 37.

Turning to the actual services provided, a State’ s agreenent
to participate in the Medicaid programobligates it to provide
nmedi cal assistance to eligible individuals by paying for part or
all of the costs of certain statutorily-enunerated nedica
services. See 42 U.S.C. 88 1396, 1396d(a). The enunerated
services for which the State nust pay include EPSDT services, see
42 U.S.C. 8§ 1396d(a)(4)(B), which are further defined at 42
U S.C 8§ 1396d(r).

Plaintiffs detailed, five-count conplaint asserts that
M chi gan has failed, and continues to fail, to nmeet its mandatory
EPSDT obligations under the Medicaid program as set forth by

statute, regulations, and HHS directives. To sumup plaintiffs’



conplaints, they allege that Mchigan has failed to ensure that
Medi caid-eligible children in the State receive (1) EPSDT
screening services required by 42 U S. C. 88 1396a(a)(43) and
1396d(r)(1)(A) and (B), 42 C.F.R 8 441.57, and various HHS
policy directives; (2) EPSDT treatnent services required by 42

U S C 8§ 1396d(r)(5) and 42 CF.R pt. 441; (3) basic child

heal th care outreach and information required by 42 U S. C

§ 1396a(a)(43), 42 C.F.R 8 441.56, and various HHS policy
directives; (4) assistance in scheduling EPSDT services® as
required by 42 U S.C. 8§ 1396a(a)(43)(b) and 42

CFR 8§ 441.62(b). Plaintiffs also allege that M chigan has (5)
failed to secure capacity to deliver the EPSDT services required
by Title XIX as nmandated by 42 U.S.C. 8§ 1396a(a)(8),

1396a(a) (30) (A and 1396u-2(b)(5). Because the Medicaid statute
itself does not contain a private cause of action, plaintiffs
bring their conplaint under 42 U.S.C. § 1983, alleging that the
M chigan state officers purportedly responsible for inplenenting
the State’ s Medi caid program have acted and continue to act under

color of state law to deprive plaintiffs of their clearly

° The portion of Count IV of plaintiff’s conmplaint concerning M chigan’s

alleged failure to neet its EPSDT transportation obligations under 42
U.S.C. § 1396a(a)(43)(b) and 42 C.F.R. § 441.62(a) was dism ssed on Decenber
21, 1999 as barred by collateral estoppel and res judicata



established rights under the federal Medicaid program

ITT. The Nature of the Relationship Between
Michigan and the Federal Government Under the Medicaid Program

It is a bedrock of constitutional |aw that the federal
government is one of limted and enunerated powers. The Tenth
Amendnent enshrines this principle, and the Arendnent itself
reiterates that which is already obvious fromthe Constitution’s
structure: “If a power is delegated to Congress in the
Constitution, the Tenth Anendnent expressly disclains any
reservation of that power to the States; if a power is an
attribute of state sovereignty reserved by the Tenth Anendnent,
it is necessarily a power the Constitution has not conferred on
Congress.” New York v. United States, 505 U.S. 144, 156 (1992)
(internal citations omtted). |In fact,

the Tenth Amendnent “states but a truismthat all

i s retained which has not been surrendered.” As
Justice Story put it, “this anendnent is a nere
affirmati on of what, upon any just reasoning, is a
necessary rule of interpreting the constitution.
Being an instrunment of limted and enunerated
powers, it follows irresistibly, that what is not
conferred, is withheld, and belongs to the state
authorities.” This has been the [Suprene] Court’s
consi stent understandi ng: “The states
unquestionably do retain a significant neasure of
sovereign authority . . . to the extent that the
Constitution has not divested themof their
original powers and transferred those powers to

t he Federal Government.”

Id. (internal citations and punctuation omtted).

10



No constitutional provisions exist that permt the
federal governnment to require States or their officers to becone
instruments of federal policy.® See Printz v. United States, 521
U.S. 898, 935 (1997). “Wile Congress has substantial powers to
govern the Nation directly, including in areas of intimte
concern to the States, the Constitution has never been understood
to confer upon Congress the ability to require the States to
govern according to Congress’ instructions.” New York, 505 U. S
at 162 (internal citation omtted). As the Printz Court
expl ai ned:

The Framers’ experience under the Articles of

Conf ederation had persuaded themthat using the
States as instrunents of federal governance was
both ineffectual and provocative of federal-state
conflict. Preservation of the States as

i ndependent political entities being the price of
union, and “the practicality of making |laws, wth
coercive sanctions, for the States as political
bodi es” having been, in Madison’s words, “expl oded
on all hands,” the Framers rejected the concept of
a central governnment that would act upon and
through the States, and instead designhed a system
in which the State and Federal Governnents woul d
exerci se concurrent authority over the people —
who were, in Hamlton’s words, “the only proper

obj ects of governnent.” W have set forth the
hi storical record in nore detail el sewhere, and
need not repeat it here. It suffices to repeat

the conclusion: “the Framers explicitly chose a
Constitution that confers upon Congress the power

6 The notable exception to this rule, of course, is state judicial

of ficers, who are expressly obligated under Article VI of the Federal
Constitution to uphold federal |aw. See Testa v. Katt, 330 U.S. 386 (1947).

11



to regulate individuals, not States.” The great

i nnovation of this design was that our citizens
woul d have two political capacities, one state and
one federal, each protected fromincursion by the
other — a legal system unprecedented in form and
desi gn, establishing two orders of governnent,
each with its own direct relationship, its own
privity, its own set of mutual rights and
obligations to the people who sustain it and are
governed by it. The Constitution thus
contenplates that a State’s governnment wl |
represent and remain accountable to its own
citizens. As Madison expressed it: “The |ocal or
muni ci pal authorities formdistinct and

i ndependent portions of the supremacy, no nore
subject, within their own spheres, to the genera
authority than the general authority is subject to
them within its own sphere.

Printz, 521 U.S. at 919-21 (internal citations and punctuation
omtted).

Accordi ngly, while Congress can enact progranms pursuant to
its constitutionally enunerated powers and enforce themthrough
federal officers, it cannot require the States to | egislate
pursuant to its directions, nor order the States to inplenent a
solution to a congressionally-denoted problem See Printz, 521
US at 926 (citing New York, 505 U.S. at 175-76, 188). Nor can
Congress achieve its otherwise legitimate ains by altogether
ignoring State | egislatures and dragooning State officers into
becom ng federal programadm nistrators. See Printz, 521 U. S at
928. However, Congress can, as it has done with the Soci al

Security retirement program create a federal programinplenented

12



through federal officers that directly regul ates i ndividual
behavior. But it cannot inpress the States, either directly or
t hough their officers, into the service of a federal program?’
Nei ther party to this case contests these basic propositions.
O course, the foregoing strictures do not prevent Congress
fromacting to influence the States’ behavi or by means short of
outright coercion. One such neans, which is indisputably at the
core of this litigation, is Congress’ ability to use its spendi ng
power as an incentive “by which [it] may urge a State to adopt a
| egi sl ative program consistent with federal interests.” New
York, 505 U.S. at 166. As the Suprene Court has expl ai ned:
The Constitution enpowers Congress to “lay and
col l ect Taxes, Duties, Inposts, and Excises, to
pay the Debts and provide for the comon Defence
and general Wl fare of the United States.” Art.
I, 8 8 cl. 1. Incident to this power, Congress
may attach conditions on the receipt of federal
funds, and has repeatedly enpl oyed the power to
further broad policy objectives by conditioning
recei pt of federal noneys upon conpliance by the
recipient wth federal statutory and
adm ni strative directives.

South Dakota v. Dole, 483 U.S. 203, 206 (1987) (internal

citations and quotations omtted). In discussing the contours of

Congress’ authority to legislate pursuant to the spending power,

" Not included within this prohibition is Congress’ express power

delineated in Article I, Section 8 of the Federal Constitution to call forth
the State mlitias to “execute the Laws of the Union, suppress Insurrections
and repel Invasions.”

13



t he Court has

[1]ong recogni zed that Congress may fix the ternms
on which it shall distribute federal noney to the
States. Unlike legislation enacted under 8 5 [of
t he Fourteenth Amendnent], however, | egislation
enacted pursuant to the spending power is nmuch in
the nature of a contract: in return for federa
funds, the States agree to conply with federally
i nposed conditions. The legitinmacy of Congress’
power to | egislate under the spending power thus
rests on whether the State voluntarily and

knowi ngly accepts the terns of the “contract.”
There can, of course, be no know ng acceptance if
a State is unaware of the conditions or is unable
to ascertain what is expected of it. Accordingly,
if Congress intends to inpose a condition on the
grant of federal noneys, it nust do so

unanbi guously. By insisting that Congress speak
with a clear voice, we enable the States to
exerci se their choice know ngly, cognizant of the
consequences of their participation.

Pennhurst I, 451 U.S. at 17 (internal citations omtted).

The Medicaid programat issue in this litigation is assuredly
just such a contract. See, e.g., Pennhurst I, 451 U.S. at 12-15.
Wi | e Congress possesses no power to order the M chigan
| egi slature or Mchigan officials to participate in the Medicaid

program it has offered financial incentives for themto do so.
In return for federal funds, M chigan has agreed to adhere to the
requirenments set forth in federal statutes, regul ations, and HHS
directives. Justice Scalia s concurrence on this topic in
Blessing v. Freestone, 520 U.S. 329 (1997) is illustrative of the

| egal relationships created under the Medicaid program There,

14



he explained that federal -state spending power prograns are “nuch
in the nature of a contract” because:
The State prom ses to provide certain services to
private individuals, in exchange for which the Federal
Government pronmises to give the State funds. In
contract |aw, when such an arrangenent is made (A
prom ses to pay B noney, in exchange for which B
prom ses to provides services to C), the person who
receives the benefit of the exchange of prom ses
between the two others (C) is called a third party
beneficiary.
Blessing, 520 U.S. at 349 (Scalia, J. concurring). In short, the
Medi caid programis a contract between M chigan and the Federal
Governnment, and Medicaid recipients are third-party beneficiaries
of that contract. However, as the previous excerpt from
Pennhurst I makes clear, all contract requirenments nust be
unanbi guous, and M chi gan nmust have accepted them know ngly and
voluntarily if there is to be any | egally-cogni zabl e expectation
that it abide by them
Plaintiffs ardently object to the characterization of the
Medi caid federal -state cooperative agreenent as a “contract.”
They note, correctly, that Pennhurst I and its progeny refer to
prograns enacted pursuant to the spending power as being “in the
nature of the contract.” The Court’s use of such qualified

| anguage i nstead of outrightly referring to such prograns as

“contracts”, they suggest, nakes the term nerely netaphorical.

15



Plaintiffs posit that:
[ T]he Court is enploying the poetic devices of anal ogy
and simle to enphasize that, as in contract |law, the
statute nmust be clear as to what it requires and that
participation by the State is voluntary. See
Pennhurst, 451 U. S. at 17 (“by insisting that Congress
speak with a clear voice, we enable the States to
exerci se their choice know ngly, cognizant of the
consequences of their participation”).

(PI. Feb. 7, 2000 Br. at 6.) That such progranms are “in the

nature of a contract,” they argue, suggests that the Mdicaid

programis nuch in the nature of “sonething else” as well.

According to plaintiffs, that “sonmething else” is that the

statute in question is a “law,” not a nere contract.

But plaintiffs’ theory begs the question. No one disputes
that the Medicaid programis authorized by federal statute. Al
| aws enacted by Congress, however, are not of equal force. As
previ ously expl ained, had Congress chosen to inpose the Medicaid
programdirectly on the citizenry as it did with the Soci al
Security retirement program participants could be conpelled by
law to conformwith its strictures. But no such conpulsion is
avai l able to the federal government when it chooses to act
through the States. The participation of each sovereign is

purely voluntary; indeed, as plaintiffs point out through their

reliance on Pennhurst I, the agreenent consists of no nore than

16



what the State unanbiguously agrees to do. Wre the arrangenent
bi nding “l aw’ (the connotation presunmably being the exercise of
federal sovereign power under the Suprenmacy C ause), and not a
contract, there would be no need for the State’'s participation to
be know ngly voluntary.

Because the State’s participation in the Medicaid programis
consensual and not conpelled by the Constitution, it is
contractual in nature. The significant variation from an
ordinary contract results fromthe sovereign status of the
parties, which limts the renedi es each has agai nst the other.
Under ordinary contract law, if the parties to the contract were
i ndividuals, A could sue B for specific perfornmance under sone
circunstances. Under the programat issue in this litigation
both parties agree that the federal governnent |acks any such
power to sue M chigan for specific performance because the
Medi cai d statute does not provide that remedy. |In other words,
because the contract is between soverei gns and not individuals,
the “contractual nature” of the relationship is nore, not |ess,
truncated that it would be in a purely private contract.
Recognizing that it is the nature of the participants to this
contract that forecloses the availability of certain renedies,
the court nust exam ne the Medicaid contract between the Federal

Governnment and M chigan according to its overt terns to determ ne

17



whether its third-party beneficiaries may sue M chigan for non-
per f or mance. 8

In all events, it is clear beyond cavil that for the
judiciary to enforce against Mchigan a federal program
requi renent that does not neet the Pennhurst I/South Dakota
criteria would be to do that which the Constitution forbids:
namely, conscript a State in furtherance of a federal policy
w thout its consent, on the basis of a constitutionally
unenunerated (and therefore nonexistent) congressional power.
Congress nay not force States into being its agents; Congress nmay
of fer incentives for the States to do so long as the requirenents
of the State’s participation are expressly set out. Derivative
of the foregoing proposition, and of utnost inportance for
purposes of this litigation, is the notion that “*the nere
recei pt of federal funds cannot establish that a State has
consented to suit in federal court.’” Seminole Tribe, 517 U. S.
at 59 (quoting Atascadero State Hosp. v. Scanlon, 473 U. S. 234,
246-47 (1985)). Recognizing these constitutional constraints,

two crucial questions are posed: First, does the Medicaid

8 Even assum ng, arguendo, that the Medicaid programis a “contract” — which
plaintiffs do not concede - the parties heavily dispute whet her EPSDT-eligible
children are third-party beneficiaries to the contract, and even if they are,
whet her they are properly characterized as “incidental” or “intentional”
beneficiaries. For purposes of the analyses in this opinion, the court will
assume, without so holding, that they are intentional third-party
beneficiaries of the contract.

18



program operate to waive Mchigan's sovereign imunity as a
matter of constitutional law? This issue will be addressed in
Part IV. Second, did Congress unambi guously condition its

Medi cai d funding contract with M chigan upon the State’s
consenting to be sued by Medicaid beneficiaries? This issue wl
be addressed in Part V.

IV. Whether Michigan and/or its Officers Retain
Sovereign Immunity From Suit by Private Parties

The El eventh Amendnment to the United States Constitution
st at es:
The Judi cial power of the United States shall not
be construed to extend to any suit in |aw or
equity, comrenced or prosecuted agai nst one of the
United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State.
The El eventh Amendnment is understood “to stand not so nuch for
what it says, but for the presupposition which it confirns.”
Kimel v. Florida Bd. Of Regents, —U. S. — 120 S.C. 631, 640
(2000) (internal citations and punctuation omtted). Put sinply,
t hat presupposition is that “the Constitution does not provide
for federal jurisdiction over suits agai nst nonconsenting
States.” Id. (internal citations omtted). “Even when the
Constitution vests in Congress conplete | awraki ng authority over

a particular area, the El eventh Arendnent prevents congressional

aut horization of suits by private parties agai nst unconsenti ng

19



States.” Id. at 643 (internal citations and quotations omtted).

In particular, this absence of congressional power applies to the

exercise of its enunerated powers under Article |, which neans
t hat Congress possesses no authority under Article | “to subject
States to suit at the hands of private individuals.” 1d. at 644.

Because the Medicaid programat issue in the instant suit is an
exerci se of Congress’ Article | spending power, Congress may not
unil aterally subject Mchigan to suit by virtue of the State's
participation in the program |In other words, participation

al one does not connote consent to suit.

However, M chigan’s sovereign immunity fromsuit is not
absolute. The Suprene Court has recognized two circunstances in
whi ch an individual may sue a State:

First, Congress may authorize such a suit in the
exercise of its power to enforce the Fourteenth
Anmendnent — an Amendnent enacted after the
El event h Arendrment and specifically designed to
alter the federal-state bal ance. Second, a State
may waive its sovereign immunity by consenting to
suit.
College Sav. Bank v. Florida Prepaid Postsecondary Educ. ExXpense
Bd., 527 U.S. 666, 119 S. C. 2219, 2223 (1999) (interna

citations omtted). |In this case, neither party asserts that

Fourteenth Anendnment abrogation is inplicated.?®

1t is difficult to i mgi ne how it might be, in light of the Supreme

Court’s apparent holding in Kimel that 8 5 of the Fourteenth Amendment, at

20



Whet her M chi gan has consented to suit is a nore conplicated
guestion. As explained in Part Il1l, supra, mere receipt of
federal funds al one does not effectuate a waiver, and waiver of
sovereign imunity pursuant to the Federal -State Medicaid
contract occurs only if that condition is expressly stated as a
contractual term M chigan asserts that it has not waived its
immunity here; but plaintiffs posit that M chigan’ s acqui escence
is irrelevant because plaintiffs sue not the State, but its
of ficers, under the doctrine of Ex parte Young.

The Young doctrine permts prospective injunctive relief
agai nst state officials in certain circunstances, even when the
State itself is immune fromsuit. See Ex parte Young, 209 U. S
123 (1908). As the Supreme Court expl ained, the doctrine applies

in instances where:

nmost, grants Congress the authority to abrogate State sovereign immunity only

in the areas of racial and gender discrimnation. See Kimel, 120 S.Ct. at
644-46 (holding that § 5 does not grant Congress the power to abrogate
sovereign immunity to prevent age discrimnation). Even in the absence of
Kimel's substantive limtation of 8 5, 8 5 still would likely be of no aid to

plaintiffs. The Court has held that when Congress intends to inmpose

| egislation on a state without the state’'s consent and intrude on traditiona
state authority, the |legislation nust contain a specific statement of intent

t hat Congress is acting under its 8 5 powers. See Gregory v. Ashcroft, 501
U.S. 452, 469-70 (1991) (citing Pennhurst I, 451 U.S. at 16 (holding that in
the absence of a statement of congressional intent to act under § 5, the Court
woul d assume that Congress was acting solely under the Spendi ng Power)). No
such statement of intent in the Medicaid statutes has been brought to the
court’'s attention. Mor eover, the issue is not before the court, and will not
be addressed here.
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[a]n official clains to be acting under the
authority of the state. The act to be enforced is
unconstitutional; and if it be so, the use of the
name of the state to enforce an unconstitutiona
act to the injury of conplainants is a proceedi ng
wi t hout the authority of, and one which does not
affect, the state in its sovereign or governmenta
capacity. It is sinply an illegal act upon the
part of the state official in attenpting, by the
use of the name of the state, to enforce a

| egi sl ati ve enactnent which is void because
unconstitutional. |If the act which the state
[official] seeks to enforce be a violation of the
Federal Constitution, the officer, in proceeding
under such enactnent, cones into conflict with the
superior authority of that Constitution, and he is
in that case stripped of his official or
representative character and is subjected in his
person to the consequences of his individual
conduct. The state has no power to inpart to him
any inmmunity fromresponsibility to the suprene
authority of the United States.

Id. at 159-60. Although Young itself concerned an all eged
constitutional violation, the doctrine ordinarily also extends to
viol ations of federal statutory law. See, e.g., Idaho v. Coeur
d’ Alene Tribe, 521 U.S. 261, 281 (1997).

The Young exception to State sovereign imunity is a “l egal
fiction” “adopted as necessary to permt the federal courts to
vindi cate federal rights and hold state officials responsible to
‘the suprenme authority of the United States.’” Pennhurst State
Sch. and Hosp. v. Halderman, 465 U.S. 89, 102-03, 105, 114 n. 25
(1984) (“ Pennhurst II") (citing Young, 209 U. S. at 160). As the

Court explained in Green v. Mansour, 474 U.S. 64 (1985):
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[ T] he availability of prospective relief of the sort

awarded in Ex parte Young gives life to the Supremacy

Cl ause. Renedies designed to end a continuing

violation of federal |aw are necessary to vindicate the

federal interest in assuring the supremacy of that |aw.
Green, 474 U S. at 68 (internal citations omtted).

In other words, a state officer ostensibly acting under
state law that contravenes the Constitution - or congressional
enactnents that are the suprene |aw of the land by dint of the
Constitution’s Suprenmacy C ause - acts with no lawful authority
at all. \Were federal law is suprene, the states are powerl ess
to authorize their officials to act in defiance of it. However,
the Young doctrine is limted in its scope of available relief,
and at nost nmay permt a federal court to grant prospective
injunctive relief against State officers who are violating
suprene federal |aw. See Pennhurst II, 465 U. S. at 102-104
(internal citations omtted). Accordingly, the doctrine is
avai |l abl e only where plaintiffs can denonstrate not only that a
state official is violating federal law, but that the law in
guestion is the suprene |aw of the |and.

In the instant case, the Ex parte Young doctrine is
I napplicable for at |east four reasons, which will be discussed

hereafter.

A. Spending Power Programs are Not the Supreme Law of the Land.
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The instant case falls outside the anbit of the Ex parte
Young doctrine because the doctrine does not apply to
congressi onal enactnments under the Spending Power. As described
in Part 111, supra, such prograns are contracts consensually
entered into by the States with the Federal Governnent, and not
statutory enactnments by which States nust automatically submt to
federal prerogatives. To be sure, the Suprenme Court has in the
past held that federal-state cooperative prograns enacted under
t he Spending Power fall within the anbit of the Supremacy C ause.
See, e.g., Blum v. Bacon, 457 U.S. 132, 138, 145-46 (1982);
Carleson v. Remillard, 406 U.S. 598, 600 (1972); Townsend v.
Swank, 404 U.S. 282, 285-86 (1971). In those cases, the Court
asserted, w thout analysis, that the Supremacy Cl ause anounted to
carte blanch authority for Congress to invalidate state | aws,
regardl ess of the source of the congressional power.

In nore recent years, however, the Suprene Court has
conducted a nore searching analysis of the nature and extent of
the Supremacy dause.!® In Alden v. Maine, —U. S. — 119 S.Ct.

2240 (1999), the Court analyzed the scope of the Suprenmacy

10 The Cl ause itself states:

This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof . . . shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any state to the Contrary, notwithstanding.

U.S. Const., Art. VI.
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Cl ause, and held that:

As is evident fromits text . . . the Supremacy

Cl ause enshrines as “the suprene Law of the Land”

only those federal Acts that conmport with the

constitutional design. Appeal to the Suprenacy

Cl ause alone nerely raises the question whether a

law is a valid exercise of the national power.

See The Federalist No. 33, at 204 (A Hamlton)

(“But it will not follow fromthis doctrine that

acts of the |arger society which are not pursuant

to its constitutional powers, but which are

i nvasi ons of the residuary authorities of the

smal l er societies, will becone the suprene | aw of

the [and”).
Id. at 2254 (internal citations omtted). As the Court earlier
noted in Printz, a reliance on the Supremacy C ause as the source
of federal authority “nmerely brings us back to the question” of
whet her Congress has the enunerated authority in the first
i nstance to enact that which is asserted to be suprenme. Printz
521 U. S. at 924-25. Put another way, federal |aw cannot be
suprene in an area in which Congress |acks an enunerated power to
| egi slate. See also Gregory, 501 U.S. at 460 (“As long as it 1is
acting within the powers granted to it by the Constitution,
Congress may inpose its wll on the States [under the Supremacy
Cl ause].”) (enphasis added).

As discussed in Part 111, supra, the enunerated power under

whi ch Congress acted when it created the Medicaid statute is the

Spendi ng Power. Congress has no power to conpel the States to
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participate in voluntary federal prograns |ike Medicaid. |If a
State chooses to participate in the program it certainly nust
conply with programrequirenents in order to continue to receive
the allotted federal funds, “[bJut the authority to require
conpliance with participation standards is derived not fromthe
pri macy of federal |aw enacted pursuant to an enunerated power
but fromthe terns of a contract and the agreenent to abi de by
those ternms in return for the receipt of federal noneys.”
Brogdon v. National Healthcare Corp., 103 F.Supp.2d 1322, 1339
(N.D. Ga. 2000) (citing Pennhurst I, 451 U S. at 17). The
Suprenmacy Cl ause does not operate upon a State or its officers
when Congress enacts a program such as Medicaid pursuant to the
Spendi ng Power because neither the Spendi ng Power nor any ot her
Article | power grants Congress the authority to conpel State
action. The relationship between the Federal and State
governnents in Spending Power progranms is nerely one of nutual
acqui escence. That Congress may (either directly or through

del egation to the HHS Secretary) pass Medicaid |aws that are
inconsistent with state | aws pertaining to the sane subject does
not render those state statutes void; the Federal government mnust
rely on its power of the purse to seek State conpliance with

Federal program objectives. See, e.g., Brogdon, 103 F. Supp.2d at
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1339 (noting that congressional enactnments under the Spending
Power do not preenpt State law) (citing United States v.
Morrison, —U.S. — 120 S.Ct. 1740, 1754 (2000)).

Spendi ng Power enactnents do not constitute the “suprene
authority of the United States,” a point made clear by the
Court’s holdings in Alden, Printz, New York, South Dakota, and
Pennhurst I. By way of exanple, if M chigan chose not to
participate in the Medicaid program but instead ran a simlar
programusing its own funds under its own guidelines, Mchigan’s
gui del i nes woul d not be preenpted by the conpeting federal
Medi cai d program because a State’s participation in Medicaid is
entirely volitional. The situation is identical here because the
Constitution grants the Federal Governnent no power of conpul sion
under the Spending C ause; M chigan and the Federal governnent
are on equal constitutional footing, and neither has any power to
conpel the other. The Court has adopted the view espoused by
Chi ef Justice Burger in Townsend, which is that Spending Power
enactnments are “in no way mandatory upon the States under the
Supremacy Cl ause;” States may either conply with the federa
requi renents, or forego the benefit of the bargain. Townsend,
404 U.S. at 292 (Burger, C J., concurring) (internal citation

omtted). For this court to hold otherwi se would be to do that
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whi ch Ham I ton warned agai nst in Federalist 33, nanely, to invade
M chigan’s residual authority by enforcing as the suprene |aw of
the land federal |egislation that the Constitution does not make
suprene. Because congressional enactnents pursuant to the
Spendi ng Power that set forth the ternms of federal-state
cooperative agreenents depend on the voluntary agreenent of
participating States and are not within the anbit of the
Supremacy C ause, they are not the suprenme |aw of the | and, and
suits cannot be brought against state officials under Ex parte
Young to enforce those requirenents.

B. The State is the Real Party in Interest When Its Officers Act
Within Their Lawful Authority.

By virtue of the Young doctrine, sovereign imunity does not
bar all suits against state officers. However, “[s]one suits
agai nst state officers are barred by the rule that sovereign
immunity is not limted to suits which name the State as a party
if the suits are, in fact, against the State.” Alden, 119 S. C.
at 2267 (citing In re Ayers, 123 U. S. 443, 505-06 (1887); Idaho,
521 U.S. at 270 (explaining that “[t]he real interests served by
the El eventh Amendnent are not to be sacrificed to el enentary
mechani cs of captions and pleadings.”)). Construing Young as

permtting suit against state officials for all alleged State
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vi ol ations of federal |aw would render the doctrine of sovereign
i muni ty neani ngl ess. See Idaho, 521 U.S. at 269. As the Idaho
Court observed:

When suit is conmenced agai nst state officials,
even if they are nanmed and served as i ndividuals,
the State itself will have a continuing interest
inthe litigation whenever state policies or
procedures are at stake. This comobnsense
observation of the State’'s real interest when its
of ficers are nanmed as individuals has not escaped
notice or comrent fromthe Court, either before or
after Young. See, e.g., Osborn v. Bank of United
States, 9 \Wheat 738, 846-47, 6 L.Ed. 204 (1824)
(stating that the State’s interest in the suit was
so “direct” that “perhaps no decree ought to have
been announced in the cause, until the State was
before the court”) (Marshall, C J.); Pennhurst II
465 U.S. at 114 n.25 (noting that Young rests on a
fictional distinction between the official and the
State)[.] . . . Indeed, the suit in Young, which
sought to enjoin the state attorney general from
enforcing state law, inplicated substantial state
interests. 209 U S at 174 (“[T]he manifest,

i ndeed the avowed and admitted, object of seeking
[the requested] relief [is] to tie the hands of
the State”) (Harlan, J., dissenting). W agree
with those observati ons.

To interpret Young to permt a federal-court
action to proceed in every case where prospective
decl aratory and injunctive relief is sought

agai nst an officer, named in his individua
capacity, would be to underm ne the principle,
reaffirmed just last Termin Seminole Tribe, that
El event h Amendnent immunity represents a rea
limtation on a federal court’s federal question
jurisdiction. . . . Application of the Young
exception nust reflect a proper understandi ng of
its role in our federal system and respect for
state courts instead of a reflexive reliance on an
obvious fiction. See, e.g. Pennhurst II, supra,
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at 102-03, 114 n. 25 (explaining that the
l[imtation in Edelman v. Jordan, 415 U.S. 651
(1974), of Young to prospective injunctive relief
represented a refusal to apply the fiction in
every concei vabl e circunstance).

Idaho, 521 U.S. at 269-270.

The instant plaintiffs correctly note that Ex parte Young
suits have been brought repeatedly over at |east the past thirty
years against state officers for alleged non-conpliance with
federal -state prograns enacted pursuant to the Spendi ng Power.
| ndeed, the Court’s opinion in Young permtting sone kinds of
suits against state officials relied extensively upon its prior
opinion in In re Ayers, which extensively discussed the
ci rcunst ances under which state officers could or could not be
sued. See, generally, Young, 209 U.S. 123 (citing Ayers, 123
U S. 443).

Rat her than nmerely paraphrasing the Court’s analysis in
Ayers to discuss the suitability of such suits, the court
believes it nore beneficial to quote directly, though at sone
| ength, the Ayers decision. First:

It nust be regarded as the settled doctrine of
this court, established by its recent deci sions,
“that the question whether a suit is within the
prohi bition of the Eleventh Amendnment is not

al ways determ ned by reference to the nom nal

parties on the record.” Poindexter v. Greenhow.
114 U. S. 270, 287 (1885).
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Ayers, 123 U.S. at 487. Noting at the outset that this assertion
appeared to be in disharnony with Chief Justice Marshall’s
opinion in Osborn v. Bank, 9 Weat 738, 857 (1824), in which the
Chi ef Justice wote that the party naned in the pl eadi ngs was
controlling for purposes of sovereign imunity analysis, the
Ayers Court quoted Marshall’s opinion further, which stated that:

“The state not being a party on the record, and

the court having jurisdiction over those who are

parties on the record, the true question is not

one of jurisdiction, but whether, in the exercise

of its jurisdiction, the court ought to nmake a

decree agai nst the defendants, — whether they are

to be considered as having a real interest, or as

bei ng only nom nal parties.”
Ayers, 123 U.S. at 488 (quoting Osborn, 9 Wheat at 858). In
[ight of Chief Justice Marshall’s caveat, the Ayers Court held
Osborn to nean that:

[W] here the defendants, who are sued as officers

of the state, have not a real, but nerely a

nom nal, interest in the controversy, the state

appearing to be the real defendant, and therefore

an i ndi spensable party, if the jurisdiction does

not fail for want of power over the parties, it

does fail as to the nom nal defendants, for want

of a suitable subject-matter
Ayers, 123 U.S. at 488. Witing for the Court in Governor of
Georgia v. Madrazo, 1 Pet. 110 (1828), a post-Osborn case, Chief
Justice Marshall appeared to adopt the interpretation Ayers was

to |ater make of his Osborn opinion. Relying on Osborn, the
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Madrazo Court held that:

“Iw] here the chief magistrate of a state is sued,
not by his name, but by his style of office, and
the claimnade upon himis entirely in his
official character, we think the state itself may
be considered a party on the record. |If the state
is not a party, there is no party agai nst whom a
decree can be brought. No person in his natural
capacity is brought before the court as

def endant . ”

Ayers, 123 U.S. at 489 (quoting Madrazo, 1 Pet. at 123-24). The
Ayers Court continued its analysis:

It was therefore held, [in Madrazo], that the
state was in fact, though not in form a party
defendant to the suit, and that, consequently, the
circuit court had no jurisdiction to pronounce the
decree appealed fronf.] . . . Accordingly, in
Cunningham v. Railway Co., 109 U.S. 446 (1883), it
was decided that in those cases where it is
clearly seen upon the record that the state is an
i ndi spensabl e party to enable the court, according
to the rules which govern its procedure, to grant
the relief sought, it will refuse to take
jurisdiction. The inference is that where it is
mani fest, upon the face of the record, that the
def endants have no individual interest in the
controversy, and that the relief sought against
themis only in their official capacity as
representatives of the state, which alone is to be
af fected by the judgnent or decree, the question
then arising, whether the suit is not
substantially a suit against the state, is one of
jurisdiction.

Ayers, 123 U.S. at 489. The Ayers Court went on to anal yze the
i mport of its post-Madrazo decision in Hagood v. Southern, 117

U S 52 (1886):
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[l n Hagood,] the state of South Carolina, which
was the party in interest, was not nomnally a
defendant. The nom nal defendants were the
treasurer of the state of South Carolina, its
conptroller general, and the treasurers of its
various counties and their successors in office.
The object of the bills was to obtain on behal f of
t he conpl ai nants, by judicial process, the
redenption by the state of certain scrip of which
they were hol ders, according to the terns of a
statute in pursuance of which it was issued, by
the levy, collection, and appropriation of a
special tax pledged to that purpose, as they
clainmed, by an irrepealable law constituting a
contract protected fromviolation by the
Constitution of the United States. The decrees of
the circuit court granting the relief were
reversed, and the case remanded, with instructions
to dismss the bills, on the ground that the
suits, though nom nally against the officers of
the state, were really against the state itself.
In its opinion this court said, “These suits are
accurately described as bills for the specific
performance of a contract between the conpl ai nants
and the state of South Carolina, who are the only
parties to it. But to these bills the state is
not in nane made a party defendant, though |eave
Is given to it to become such if it chooses; and
except with that consent it could not be brought
before the court, and be made to appear and
defend. And yet it is the actual party to the

al | eged contract, the performance of which is
decreed, the one required to performthe decree,
and the only party by whomit can be perforned.
Though not nomnally a party to the record, it is
the real and only party in interest, the nom nal
def endants being the officers and agents of the
state, having no personal interest in the subject
matter of the suit, and defending only as
representing the state. And the things required
by the decrees to be done and perforned by them
are the very things which, when done and
perforned, constitute a perfornmance of the all eged
contract by the state. The state is not only the
real party to the controversy, but the real party
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agai nst which relief is sought by the suit, and
the suit is therefore substantially within the
prohi bition of the El eventh Anendnent to the
Constitution of the United States.” Hagood, 117
U S at 67.

The conclusions in the case of Hagood v. Southern
were justified by what had previously been deci ded
by this court in the cases of Louisiana v. Jumel
and Elliot v. Wiltz, 107 U.S. 711 (1882)[ (which
were decided in one opinion)]. Those cases had
for their object, one, by injunction, to restrain
the officers of the state from executing the

provi sions of the act of the general assenbly
alleged to be in violation of the contract rights
of the plaintiffs, and the other, by mandanus, to
require the appropriation of noney fromthe
treasury of the state in accordance with the
contract. This relief, it was decided, was not

wi thin the conpetency of the judicial power. The
Chi ef Justice said, on that point, “The renedy
sought, in order to be conplete, would require the
court to assune all of the executive authority of
the state, so far as it was related to the
enforcement of this law, and to supervise the
conduct of all persons charged with any offici al
duty in respect to the levy, collection, and

di sbursenent of the tax in question until the
bonds, principal and interest, were paid in full;
and that, too, in a proceeding in which the state,
as a state, was not and could not be rmade a party.
It needs no argunent to show that the political
power cannot be thus ousted of its jurisdiction,
and the judiciary set inits place. Wen a state
submits itself, without reservation, to the
jurisdiction of the court in a particul ar case,
that jurisdiction may be used to give full effect
to what the state has, by its act of subm ssion
allowed to be done; and if the law permts the
coercion of the public officers to enforce any

j udgnment that may be rendered, then such coercion
may be enployed for that purpose. But this is
very far fromauthorizing the court, when a state
cannot be sued, to set up its jurisdiction over
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the officers in charge of the public noneys, so as
to control them as against the political power, in
their admnistration of the finances of the
state.” Louisiana, 107 U. S. at 727.

Ayers, 123 U.S. at 490-92. 1In short, the Ayers Court held that
plaintiffs could not circunvent a State’s sovereign inmunity from
suit by nam ng as defendants the officers charged with carrying
out the State’' s all eged delinquent responsibilities. Elaborating
further, and using the analysis later relied upon in Ex Parte
Young, the Court delineated the circunstances under which state
officers m ght be sued:

[ The Ayers plaintiffs who are suing Virginia
officers for the state’s all eged contractua
breach do not] allege any grounds of equitable
relief against the individual defendants for any
personal wong commtted or threatened by them

It does not charge against themin their

I ndi vi dual character anything done or threatened
whi ch constitutes, in contenplation of law, a

viol ation of personal or property rights, or a
breach of contract to which they are parties. The
relief sought is against the defendants, not in
their individual but in their representative
capacity, as officers of the state of Virginia.
The acts sought to be restrained are the bringing
of suits by the state of Virginia in its own nane,

and for its owm use. |If the state had been nmade a
defendant to this bill by nanme, charged according
to the allegations it now contains, — supposing
that such a suit could be maintained, — it would

have been subjected to the jurisdiction of the
court by process served upon its governor and
attorney general, according to the precedents in
such cases. |f a decree could have been rendered
enjoining the state frombringing suits against
its taxpayers, it would have operated upon the
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state only through the officers who by | aw were
required to represent it in bringing such suits,
viz., the present defendants, its attorney
general, and the commonweal th’s attorneys for the
several counties. For a breach of such an

i njunction, these officers would be anenable to
the court as proceeding in contenpt of its
authority, and would be liable to punishnent
therefor by attachnment and inprisonnent.

The nature of the case, as supposed, is identical
with that of the case as actually presented in the
bill with the single exception that the state is
not nanmed as a defendant. How else can the state
be forbidden by judicial process to bring actions
inits nanme, except by constraining the conduct of
its officers, its attorneys, and its agents? And
if all such officers, attorneys, and agents are
personal |y subjected to the process of the court,
so as to forbid their acting in its behalf, how
can it be said that the state itself is not

subj ected to the jurisdiction of the court as an
actual and real defendant?

It is, however, insisted upon in argunent that it
is wthin the jurisdiction of the circuit court of
the United States to restrain by injunction

of ficers of the states from executing the

provi sions of state statutes void by reason of
repugnancy to the Constitution of the United
States; that there are many precedents in which
that jurisdiction has been exercised under the
sanction of this court; and that the present case
is covered by their authority.

Ayers, 123 U.S. at 497-98 (internal citations omtted). But the
precedents referred to, in which the Court permtted state
officers to be sued were:

[a] dj udged not to be a suit against the state, and

not to be one in which the state was a necessary
party, [and the rationale permtting suit] was
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that the defendants personally and individually
wer e w ong-doers, agai nst whomthe conpl ai nants
had a clear right of action for the recovery of

t he property taken, or its value, and that,
therefore, it was a case in which no other parties
were necessary. The right asserted and the relief
asked were agai nst the defendants as individuals.
They sought to protect thensel ves agai nst personal
l[tability by their official character as
representatives of the state. This they were not
permtted to do, because the authority under which
t hey professed to act was void.

The vital principle in all such cases is that the
def endants, though professing to act as officers
of the state, are threatening a violation of the
personal or property rights of the conpl ai nant,
for which they are personally and individually
liable[.] . . . “A defendant sued as a w ong-doer,
who seeks to substitute the state in his place, or
to justify by the authority of the state, or to
defend on the ground that the state has adopted
his act and exonerated him cannot rest on the
bare assertion of his defense. He is bound to
establish it. The state is a political corporate
body, can only act through its agents, and can
command only by laws. It is necessary, therefore,
for such a defendant, in order to conplete his
defense, to produce a | aw of the state which
constitutes his conm ssion as its agent and a
warrant for his act[.]” . . . The legislation
under which the defendant justified, being
declared to be null and void, as contrary to the
Constitution of the United States, therefore left
hi m def ensel ess, subject to answer to the
consequences of his personal act . . [.]

Ayers, 123 U.S. at 500-01 (quoting Poindexter v. Greenbow, 114

U S at 288.

A state officer can claimto be acting as the agent

of the State only where such authority has been conferred by | aw.

See Ayers, 123 U.S. at 501 (citing United States v. Lee, 106 U.S.
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196 (1882)). The Ayers Court went on to explain that the
guestion of whether a state officer possesses lawful authority is
a feature that:

[wWill be found, on an exam nation, to
characterize every case where persons have been
made defendants for acts done or threatened by
them as officers of the governnent, either of a
state or of the United States, where the objection
has been interposed that the state was the real

def endant, and has been overruled. The action has
been sustained only in those instances where the
act conpl ained of, considered apart fromthe
official authority alleged as its justification,
and as the personal act of the individual

def endant, constituted a violation of right for
which the plaintiff was entitled to a renedy at

| aw or in equity against the wong-doer in his

i ndi vi dual character.

Ayers, 123 U.S. at 501-02. Utilizing the analysis to |ater be
relied upon in Young, the Court explicated the circunstances
under which El eventh Amendnent sovereign inmunity poses no bar to
suits against state officers acting under color of authority for
viol ations of federal rights:

The governnent of the United States, in the
enforcenment of its laws, deals with all persons
wWithinits territorial jurisdiction as individuals
owi ng obedience to its authority. The penalties
of di sobedi ence nmay be visited upon them wi t hout
regard to the character in which they assune to
act, or the nature of the exenption they may pl ead
in justification. Nothing can be interposed

bet ween the individual and the obligation he owes
to the Constitution and | aws of the United States,
whi ch can shield or defend himfromtheir just
authority, and the extent and limts of that
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authority the governnment of the United States, by
means of its judicial power, interprets and
applies for itself. |If therefore, an individual,
acting under the assuned authority of a state, as
one of its officers, and under color of its |aws,
conmes into conflict with the superior authority of
a valid law of the United States, he is stripped
of his representative character, and subjected in
his person to the consequences of his individual
conduct. The state has no power to inpart to him
any inmmunity fromresponsibility to the suprene
authority of the United States.

Ayers, 123 U.S. at 507.

Reiterating its anal yses under the facts presented by Ayers,
see id. at 502-04, the Court cane to the identical conclusion
found in the precedents it relied upon:

[Where the contract is between the individual and
the state, no action will |ie against the state,
and any action founded upon it agai nst defendants
who are officers of the state, the object of which
Is to enforce its specific perfornmance by

conpel ling those things to be done by the

def endant s whi ch, when done, would constitute a
performance by the state, or forbid the doing of

t hose things which, if done, would nerely be
breaches of the contract of the state, is in
substance a suit against the state itself, and
equally within the prohibition of the
Constitution.

It cannot be doubted that the El eventh Anmendnent
to the Constitution operates to create an

I mportant distinction between contracts of a state
wi t h individual s and contracts between individual
parties[.] . . . [B]y virtue of the El eventh
Anendrent to the Constitution, there being no
remedy by a suit against the state, the contract
I's substantially w thout sanction, except that

whi ch arises out of the honor and good faith of
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the state itself, and these are not subject to
coercion. Although the state may, at the

i nception of the contract, have consented as one
of its conditions to subject itself to suit, it
may subsequently w thdraw that consent, and resune
its original immnity, w thout any violation of
the obligation of its contract in the
constitutional sense. The very object and purpose
of the El eventh Anendnent were to prevent the
indignity of subjecting a state to the coercive
process of judicial tribunals at the instance of
private parties. It was thought to be neither
becom ng nor convenient that the several states of
the Union, invested with that |arge resi duum of
soverei gnty which had not been del egated to the
United States, should be summobned as defendants to
answer to conplaints of private persons . . . or
that the course of their public policy and the
adm nistration of their public affairs should be
subj ect to and controlled by the mandates of
judicial tribunals, without their consent, and in
favor of individual interests. To secure the
mani f est purposes of the constitutional exenption
guaranteed by the El eventh Amendnent, requires
that it should be interpreted, not literally and
too narromy, but fairly, and with such breadth
and | argeness as effectually to acconplish the
substance of its purpose. In this spirit it nust
be held to cover, not only suits brought against a
state by name, but those al so brought against its
of ficers, agents, and representatives, where the
state, though not named as such, is, neverthel ess,
the only real party against which alone in fact
the relief is asked, and agai nst which the

j udgnment or decree effectively operates.

Ayers, 123 U.S. 504-06 (internal citations omtted).
It bears repeating that the Ayers decision is the basis of
the Court’s holding in Ex parte Young, and that Ayers has been

recently reaffirmed in Idaho and Alden. The applicability of
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state sovereign immunity to state officers, and the corresponding
narrowness of the Young exception were also nore recently
di scussed at length in the Court’s Pennhurst II decision. See
465 U. S. 89 (1984). 1In that case, a class action conplaint was
brought in federal court seeking injunctive relief against state
of ficers responsible for operating an institution for nmentally
retarded patients, allegedly in a manner violative of federal and
state law. Id. Returning to the fam liar principals enunciated
in Ayers, the Court stated that, “It is clear, of course, that in
t he absence of consent a suit in which the State or one of its
agenci es or departnents is naned as the defendant is proscribed
by the El eventh Amendnent,” and that “[t]his jurisdictional bar
applies regardl ess of the nature of the relief requested.” I1d.,
at 100 (internal citations omtted).
And, as it had in Ayers, the Court held once again that:

The El eventh Amendnent bars a suit against state

officials when “the state is the real, substanti al

party in interest.” Ford Motor Co. v. Department

of Treasury, 323 U.S. 459, 464 (1945). See, e.g.,

In re Ayers, 123 U. S. 443, 487-92 (1887);

Louisiana v. Jumel, 107 U.S. 711, 720-723 (1882).

Thus, “[t]he general rule is that relief sought

nom nal |y against an officer is in fact agai nst

the sovereign if the decree woul d operate against

the latter.” Hawaii v. Gordon, 373 U.S. 57, 58

(1963) (per curiam). And, as when the State

itself is naned as the defendant, a suit agai nst

state officials that is in fact a suit against a
State is barred regardl ess of whether it seeks
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damages or injunctive relief. See Cory v. White,
457 U.S. 85, 91 (1982).

Pennhurst II, 465 U.S. at 101-02.

As noted in Part IV.A, supra, the Medicaid statutes at
issue in this litigation do not involve suprene federal law. In
Pennhurst II, by contrast, the Court forbade federal courts from
enjoining state officers purportedly acting in contravention of
state law. Though the Court observed that it was not reaching
the specific question of whether federal courts had jurisdiction
to grant prospective relief on the basis of federal |aw (and
wi thout reference as to whether such federal |aw was “suprene”),
it did note that “the scope of any such relief would be
constrained by principles of comty and federalism” Id. at 104
n.13 (citing Rizzo v. Goode, 423 U.S. 362, 378 (1976) (quoting
Stefanelli v. Minard, 342 U.S. 117, 120 (1951))(“Where, as here,
the exercise of authority by state officials is attacked, federa
courts nust be constantly m ndful of the ‘special delicacy of the
adj ustnment to be preserved between federal equitable power and
State adm nistration of its own law.’")). The Court then went on
to discuss at length the circunstances in which a suit against a
state officer was in reality a suit against the sovereign State,
and the limted circunstances under which suit against such

of ficials m ght be brought under Young:
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The general rule is that a suit is against the
sovereign if “the judgnment sought woul d expend itself
on the public treasury or domain, or interfere with the
public adm nistration,” or if the effect of the

j udgment would be “to restrain the Governnment from
acting, or to conpel it to act.” Dugan v. Rank, 372

U S. 609, 620 (1963) (citations onmtted).

Pennhurst II, 465 U. S. at 101 n. 11.
The Pennhurst II Court noted that in Belknap v. Schild, 161
U S 10 (1896), it had drawn a careful distinction between
actions in tort against a state officer as an individual and
“suits in which the relief would run nore directly against the
State.” Pennhurst II, 465 U S. at 111 n.21 (citing Belknap, 161
US at 18). That distinction was reiterated yet again in Larson
v. Domestic & Foreign Commerce Corp., 337 U.S. 682 (1949), where
the Court “plainly and explicitly rejected”
the argunent that an allegation that a governnent
official commtted a tort sufficed to distinguish the
official fromthe sovereign. Therefore, the argunent
went, a suit for an injunction to remedy the injury
woul d not be against the sovereign. The Court rejected
the argunent, noting that it would make the doctrine of
sovereign imunity superfluous. A plaintiff would need

only to “claiman invasion of his legal rights” in
order to override sovereign imunity. TLarson, 337 U.S.

at 693. In the Court’s view, the argunent “confuse[d]
the doctrine of sovereign immunity with the requirenent
that a plaintiff state a cause of action.” 1Id. at 692-
93.

Pennhurst II, 465 U.S. at 112. Under that rejected theory, “a

plaintiff would need only claima denial of rights protected or
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provi ded by statute in order to override sovereign imunity,”
thereby rendering it a virtual nullity. Id. Larson established
that the test of whether sovereign imunity is overridden under
Young “turns on whether the defendant state official was
enpowered to do what he did, i.e., whether, even if he acted
erroneously, it was action within the scope of his authority.”
Id. at n.22, (citing Larson, 337 U S. at 685). The Larson Court
explicitly rejected the theory that “an officer given the power
to make decisions is only given the power to nake correct
decisions.” 1d. (citing Larson, 337 U.S. at 695). “The Court in
Larson made crystal clear that an officer m ght make errors and
still be acting within the scope of his authority.” 1d. As
sumari zed by the Pennhurst IT Court:
Larson thus made clear that, at |east insofar as
injunctive relief is sought, an error of |law by state
officers acting in their official capacities will not
suffice to override the sovereign immunity of the State
where the relief effectively is against it. Larson
337 U.S. at 690, 695. Any resulting disadvantage to
the plaintiff was “outwei gh[ed] by “the necessity of
permtting the Governnment to carry out its functions
unhanpered by direct judicial intervention.” Id. at
704. |If anything, this public need is even greater
when questions of federalismare invol ved.
Pennhurst II, 465 U. S. at 113-114.

The instant plaintiffs posit that their conplaint poses no

guestion of a waiver or abrogation of Mchigan’ s sovereign
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i munity because they seek only prospective injunctive relief

agai nst Messrs. Haveman and Snedes, not the State itself. Having
sued only these individuals, plaintiffs argue, Ex parte Young
negat es any sovereign imunity issue that woul d undoubtedly be
inplicated if they had sued Mchigan directly. But plaintiffs’
description of the yvoung doctrine drastically oversinplifies what
It permts and conflicts with Suprene Court precedents, both

anci ent and nodern.

According to the doctrine recently reaffirmed by the Suprene
Court in Idaho, to accept plaintiff’s position here that Young
permts all suits against state officers as proxies of their
enpl oyi ng State woul d render sovereign inmunity meani ngl ess.
Young permts a federal suit against a state officer only where
the state | aw under which he purports to be acting is in conflict
with federal |law, under the legal fiction that he is thereby
“stripped of his representative character.” Because the officer
cannot exercise void legal authority on the State’'s behalf, he is
acting solely in his capacity as an individual, and can be held
personally |iable for his w ongdoi ng.

Here, the opposite is true. Messrs. Haveman and Snedes are
not named as defendants because they have acted beyond their

| awful authority as state officers, or because the M chigan
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statutes granting themauthority are void in the face of
superceding federal law. Plaintiffs do not claimthese two

i ndi vidual s acted without |lawful authority; in fact, plaintiffs
have sued them preci sely because they do have the alleged | awf ul
authority to acconplish the relief plaintiffs seek. There is no
personal, unlawful behavior attributed to these two nen that
plaintiffs wish to enjoin. They are sued solely in their
capacities as representatives of the State of Mchigan. It is
M chi gan, not Haveman and Snedes who are parties to the Medicaid
agreenent with the federal governnent. It is Mchigan's
treasury, not the officers’ pocketbooks, which will pay for the
EPSDT prograns plaintiffs seek. It is Mchigan that woul d bear
the burden of adm nistering this program under any order issued
by this court, regardl ess of whether Haveman and Snedes are the
i ndi vidual s charged with inplenmenting the State’s obligations.

M chigan is the only real party against whomplaintiffs seek
relief in this suit; the nam ng of the officers as defendants is
an enpty formality. |In substance, plaintiffs assert that the
State has not net its purported responsibilities, and that this
court should commandeer the executive authority of the State,
take charge of its officers, and appropriate fromits treasury in
order to provide the |evel of Medicaid services argued for by

plaintiffs. Suprene Court jurisprudence from Chief Justice
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Marshall’s tine to the present makes it plain that federal courts
| ack such authority.

In arguing to the contrary, plaintiffs rely on the “hol di ng”
i N Quern v. Jordan, 440 U.S. 332 (1979) for the proposition that
“a federal court, consistent with the El eventh Amendnent, may
enjoin state officials to conformtheir future conduct to the
requi renents of federal |aw, even though such an injunction may
have an ancillary effect on the state treasury.” 1Id. at 337.
But this “holding” attributed to Quern is not the case hol ding at
all, but is instead a summary of a discussion fromthe previous
iteration of the same case, Edelman v. Jordan, 415 U.S. 651, 667-
68 (1974). The cited Edelman discussion was, in turn, a brief
listing of several cases in which Ex parte Young had been found
to apply, followed by the obvious observation that even
prospective injunctive relief against state officers can have an
effect on a State’'s treasury (such as in Ex parte Young itself,
where the State |l ost revenue by dint of its officers being
precluded fromlevying penalties in violation of the due process
clause). I1d. Edelman contains no discussion of when state
officers will be deened to act in the shoes of the State for
sovereign imunity purposes, except for a cautionary note

(directly preceding the passage upon which plaintiffs vicariously
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cite through Quern) that Ex parte Young and its progeny do not
permt all fornms of prospective injunctive relief against state
of ficers, and that Young s reliance upon Hagood and Ayers for the
proposition that the federal courts cannot conpel state officers
to enforce State contracts was still good |aw. Edelman, 415 U. S
at 666-67 (citing Hagood, 117 U. S. 52 and Ayers, 123 U S. 443).

I ndeed, the Suprenme Court has explicitly disclainmed having
decided a jurisdictional issue in Edelman. See Hagans v. Lavine
415 U. S. 528, 533 n.5 (1974). Hence, even Edelman Serves as a
rem nder that Ex parte Young iS not a carte blanche authori zation
for prospective equitable relief against individual state

of ficers.

Quern instead stands for the relatively innocuous
proposition that a federal court has the authority to order a
defendant State to provide opposing litigants with notice of the
“prospective relief already ordered by the court,” 440 U S. at
349, and that such notice is purely *“ancillary,” id., because
“the nere sending of that notice does not trigger the state
adm nistrative machinery.” 1d. at 348. The Court found it
significant that:

Whet her a recipient of notice [ordered by a court
agai nst a defendant state] decides to take advantage of

those avail able state procedures [to obtain the
benefits plaintiffs clainmed were unlawfully denied
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them is left conpletely to the discretion of that
particul ar class nenber; the federal court plays no
role in that decision. And whether or not the class
menber will receive retroactive benefits rests entirely
with the State, its agencies, courts, and | egislature,
not with the federal court.

Id. Notwi thstanding plaintiffs’ reliance on it here, Quernis a
deci sion describing the limts of a federal court’s power to
authorize relief against a State, and approving of it in that
case precisely because it was not substantive relief, and as such
woul d have no effect on the State’s sovereign ability to nanage
its own program

The foregoing analysis of the limts of the holdings in
Quern and Edelman’s was confirmed in Pennhurst II, when the
maj ority opinion addressed the dissent’s theory of the
prospective equitable relief avail able against state officers,
which is identical to that proposed by plaintiffs here:

In Edelman, although the State officers were alleged to
be acting contrary to | aw, and therefore should have
been “stripped of their authority” under the theory of
the dissent, we held the action to be barred by the

El event h Anmendnent. The dissent attenpts to

di stingui sh Edelman on the ground that the retroactive
relief there, unlike injunctive relief, does not run
agai nst the agent. To say that injunctive relief
against State officials acting in their official
capacity does not run against the State is to resort to
the fictions that characterize the dissent’s theories.
Unli ke the English sovereign perhaps, an Anerican State
can act only through its officials. It is true that
the Court in Edelman recogni zed that retroactive relief
often, or at |east sonetines, has a greater inpact on
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the State treasury than does injunctive relief, but
there was no suggestion that damages al one were thought
to run against the State while injunctive relief did
not. We have noted that the authority-stripping theory
of Young is a fiction that has been narrow y construed.
The [ultra vires] doctrine excepts fromthe
El eventh Anendnent bar suits agai nst officers acting in
their official capacities but without any statutory
authority, even though the relief would operate against
the State. At bottom the doctrine is based on the
fiction of the Young opinion. The dissent’s nethod is
nerely to take this fiction extrene. Wile the
dissent’s result may be logical, in the sense that it
woul d be difficult to draw principled |lines short of
that end, its viewwuld virtually elimnate the
constitutional doctrine of sovereign inmunity.
For present purposes, however, we do no nore than
gquestion the continued vitality of the ultra vires
doctrine in the El eventh Amendnent context. W hold
only that to the extent the doctrine is consistent with
the analysis of this opinion, it is a very narrow
exception that wll allow suit only under the standards
set forth in n.11, supra.

Pennhurst II, 465 U.S. at 114 n.25 (internal citations omtted);
See also Green v. Mansour, 474 U.S. 64, 70-71 (1985) (confirm ng
that notice in Quern was not an independent formof relief, and
was nerely a “case-nanagenent device”).
In note 11, as previously set forth in this opinion, supra,

the Pennhurst II Court held that:

The general rule is that a suit is against the

sovereign if the judgnent sought woul d expend itself on

the public treasury or domain, or interfere with the

public adm nistration, or if the effect of the judgnent
woul d be to restrain the Governnent from acting or

conpel it to act. . . [A] state officer may be said to
act ultra vires only when he acts without any authority
whatever. . . [Aln ultra vires claimrests on the
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officer’s lack of delegated power. A claimof error in
the exercise of that power is therefore not sufficient.

Id. at 102 n. 11 (internal citations and quotations omtted).

The Court then further noted that the defendant state
officers in Pennhurst II, who were responsible for operating the
mental health institutions whose care was all eged to be
i nadequate, plainly were not acting beyond the authority
del egated by the State to operate the institution. Id. |n other
words, they were acting lawfully as agents of the State, even
t hough their exercise of the State’s authority was purportedly
substandard. Put sinply, they were acting intra vires. That an
agent may be doing a poor job of exercising his agency does not
make himless of an agent. It is only when he acts beyond the
authority delegated to himthat he acts ultra vires. C.f.
Wisconsin Bell v. Public Service Comm’n of Wisconsin, 57
F. Supp.2d 710, 713 (WD.Ws. 1999) (explaining that “one nust
acknow edge the conceptual difference between a state official
performng state functions in a way that violates federal |aw and
a state official who is perform ng federally authorized functions
but is alleged to be perform ng those functions inproperly”);
accord Children’s Healthcare is a Legal Duty, Inc. v. Deters, 92
F.3d 1412, 1416-18 (6'" Cr. 1996) (describing vYoung as a limted

exception to El eventh Anendnent immunity that is inapplicable
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where no unconstitutional actions by state officers are alleged).
It is onthis point —that it is really the State that is
bei ng sued - that plaintiffs present one of their strongest
argunents, in which they describe Mchigan's assertion of
sovereign imunity to suit as a “red herring” because the Sixth
Circuit and this court have held on nunerous occasions that the
El event h Amendnent does not bar suits for prospective injunctive
relief against state officers, even when those officers are being
sued in their official capacity and the relief will actually run
agai nst the State. See Nelson v. Miller, 170 F.3d 641, 645 (6'"
Cr. 1999); Futernick v. Sumpter Township, 78 F.3d 1051, 1055
(6" Cir.), cert. denied sub. nom., Futernick v. Caterino, 519
U S. 928 (1996); Doe v. Wiggerton, 21 F.3d 733, 736-37 (6'" Gr.
1994); Akella v. Mich. Dept. of State Police, 67 F.Supp.2d 716,
722 (E.D.Mch. 1999). 1In each case, the test utilized for
determ ning whether a suit against a state officer in his
official capacity was in fact a suit against the State was
whet her the relief sought was retrospective or prospective. That
criterion is undoubtedly correct. Ex parte Young at nobst offers
plaintiffs only prospective relief, and retrospective relief
cannot be granted because it will inevitably be at the State’s

expense. But that is not the only criterion. As the Sixth
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Circuit observed in Children’s Healthcare, the availability of
the Young doctrine depends upon there being an officer who is
acting outside his lawful authority, or on the basis of authority
assuned in contravention of the federal Constitution. See
Children’s Healthcare, 92 F.3d at 1414-16. Furthernore, in Alden
v. Maine, a Suprene Court opinion witten subsequent to the cases
upon which plaintiffs rely, the Court reiterated the ultra vires-
intra vires distinction under Ex parte Young, as well as noting
yet again that the Young doctrine did not authorize all suits for
prospective equitable relief:

[ T] he exception to our sovereign immunity doctrine
recogni zed in Ex parte Young IS based in part on the
prem se that sovereign imunity bars relief against
States and their officers in both state and federal
courts, and that certain suits for declaratory or

I njunctive relief against state officers nmust therefore
be permtted if the Constitution is to remain the
suprene |law of the land. As we explained in General
0il Co. v. Crain, 209 U. S. 211 (1908), a case deci ded
the sane day as Ex parte Young and extending the rule
of that case to state-court suits: “It seens to be an
obvi ous consequence that as a State can only perform
its functions through its officers, a restraint upon
themis a restraint upon its sovereignty fromwhich it
is exenpt without its consent in the state tribunals,
and exenpt by the El eventh Anendnent of the
Constitution of the United States, in the national
tribunals. The error is in the universality of the
concl usion, as we have seen. Necessarily to give
adequate protection to constitutional rights a
distinction must be made between valid and invalid
state laws, as determ ning the character of the suit
agai nst state officers.”
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Alden, 119 S.Ct. at 2263 (quoting General 0il, 209 U.S. at 226-
27) (enphasis added) (internal citations omtted). Plaintiffs
sol e reliance upon a prospective-retrospective test for Ex parte
Young relief fails not because it is unnecessary, but because it
is insufficient.

Messrs. Haverman and Smedes are indisputably the individuals
responsi bl e for carrying out the EPSDT services on behal f of
M chigan of which plaintiffs conplain. However, they are acting
in their official capacities within the authority del egated to
them by the State, and the relief sought against themis in
reality to be inflicted only against the State. Accordingly, the
State of Mchigan is the real defendant in this suit, and the
doctrine of Ex parte Young does not apply, even though plaintiffs
have nom nally named individual state officers as defendants.
Unl ess ot herwi se waived by the State, Mchigan’s officers share
the State’s immunity fromprivate suits so long as they are
acting within the awful authority delegated to them by the
State, and this court has no authority to order the relief sought
agai nst them

C. The Court Lacks Authority to Compel State Officers
Performing Discretionary Functions

Under the doctrine of Ex parte Young

There is no doubt that the [federal] court cannot
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control the exercise of the discretion of an officer.
It can only direct affirmative action where the officer
havi ng sone duty to perform not involving discretion,
but merely mnisterial in nature, refuses or neglects

to take such action. |In that case, the court can
direct the defendant to performthis nmerely mnisterial
duty.

Ex parte Young, 209 U.S. at 158 (internal citation omtted).
Plaintiffs here quote a simlar holding from In re Ayers, which
st at ed:
[1]t has been well settled that, when a plain official
duty, requiring no exercise of discretion, is to be
performed, and performance is refused, any person who
wi |l sustain personal injury by such refusal may have a
mandanus to conpel its performance; . . [.]
In re Ayers, 123 U S. at 506 (internal citation omtted).

This court’s review of the statutes and regul ati ons upon
which plaintiffs’ conplaint relies as the basis for Messrs.
Havenman’ s and Snedes’ purported wongdoing inforns it that their
responsibilities “involve the paradi gmatic exercise of
di scretion.” Wisconsin Bell, 57 F.Supp.2d at 713. That is, even
I f Mchigan were obligated to provide all of the services
plaintiffs argue are required (an argunment that the State
di sputes in many facets) the federal |aws upon which plaintiffs
rely do not explain how those | evels of service are to be

reached, nor do those federal |aws require that the State provide

service in a particular manner. Mreover, even if the
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responsible state officials are obligated to acconplish the
purportedly federally-nmandated goals, plaintiffs point this court
to no statutes or regulations that deny those decision makers
“the character of judgment or discretion” in determning howto
get there. United States ex. rel. Girard Trust Co. v. Helvering,
301 U. S. 540, 543-44 (1937). Under the laws relied upon by
plaintiffs, the lack of official discretion necessary to invoke
Ex parte Young mandamus-type relief is, at a mninmum far from
being “clear.” See, e.g., Heckler v. Ringer, 466 U.S. 602, 616
(1985) (explaining that defendant nust owe plaintiff a “clear,
nondi scretionary duty” under conmon |aw of mandanmus). Even

t hough they fail to allege such an obvi ous nondi scretionary duty,
plaintiffs seek the appointnent of a Special Mster whereby the
court can superintend the performance of the M chigan Depart nent
of Community Health’s managenent of the EPSDT program The

cl ai med need for such superintendi ng denonstrates that plaintiffs
in actuality seek to have the court to exercise its discretion in
pl ace of the State’'s; were this not the case, it would seemthat
a sinple injunctive order would be sufficient to require the
defendants to performtheir “nondi scretionary” duties.
Nonet hel ess, plaintiffs’ conplaint utterly fails to allege that

naned defendants Haveman and Snedes | ack discretion in nanagi ng
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t he EPSDT services at issue in this litigation, and that failure
precludes this suit fromfalling within the narrow class of cases
eligible for Ex parte Young relief.

D.Where the Statutory Scheme Provides a Remedy, the Court
May Not Substitute an Alternative Form of Relief.

In Seminole Tribe, the Suprene Court held that:

[Where Congress has prescribed a detail ed renedi al
schene for the enforcenent against a State of a
statutorily created right, a court should hesitate
before casting aside those limtations and permtting
an action against a state officer based upon Ex parte
Young.

Seminole Tribe, 517 U. S. at 74; accord Telespectrum, Inc. v.

Public Serv. Comm’n of Kentucky, 227 F.3d 414, 419-21 (6'" Cr.

2000) (recognizing Seminole Tribe’s limtation of Ex parte Young

where a statutory renedial schene al ready exists).

The Seminole Tribe Court recognized that under the statute
at issue in that litigation, Congress had al ready inposed upon
states participating in the programat issue a limted form of
l[tability for non-conpliance. 1d. at 75-76. To permt the ful
panoply of remedi al sanctions avail abl e under Ex parte Young to
be i nmposed agai nst such States, the Court recognized, would
render the nore |imted sanctions contained in the statute

superfluous. 1I1d.; see also Wisconsin Bell, 57 F.Supp.2d at 713

(indicating that a statutory provision for judicial review of
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state comm ssion actions was excl usive renedy, rendering Ex parte
Young irrelevant). As previously discussed in Part |, supra,
the Medicaid statute contains a specific, limted renedy that my
be used agai nst non-conpliant States: The HHS Secretary nmay

wi t hhol d funds fromthose States that she believes are not
nmeeting their contractual responsibilities under the federal -
state cooperative agreenent.

In Suter v. Artist M., 503 U. S. 347 (1992), the Court
suggested (w thout so finding) that the provision of a funding
cutof f mechanismwi thin a statutory program enacted under the
Spendi ng Power m ght foreclose renmedies by private plaintiffs.
Id. at 360-61, n.11-12. The Suter Court observed that so |ong
as the federal governnent maintained the ability to enforce the
programrequirenents at issue with the carrot and stick of
federal funds, those requirenents could hardly be considered
unenforceable. I1d. at 360-61. Suter, however, was deci ded
bef ore Seminole Tribe, and in the later case the Court’s
suggestion in Suter came to fruition. Because the Medicaid
statute contains a renedial enforcenent provision far nore
[imted than that which this court m ght order under Ex parte
Young (and certainly nore limted that the relief sought be

plaintiffs), this court is without authority to defy the
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congressional | y-nmandat ed schene and i npose nore extensive
renmedi al neasures, even if they m ght be nore efficacious® in
acconpl i shing the congressional purpose. The existence of a
limted remedy in the Medicaid statute precludes the use of Ex

parte Young to enforce the statutory schene by other neans.

V. Whether § 1983 Creates a Private Cause of Action
Against Michigan’s Officers for Non-Compliance
With the Medicaid Program

In addition to arguing that defendants are |liable under the Ex
parte Young doctrine (an argunent the court has found
unpersuasi ve)*? plaintiffs also argue that M chigan has
voluntarily waived its sovereign inmunity fromsuit, see, e.g.,
College Savings, 119 S.Ct. at 2223, and that M chigan know ngly
accept ed t he unanbi guous condition, see Pennhurst I, 451 U. S. at
17, that it be anenable to private causes of action for non-
conpliance with the terns of the Medicaid program As previously
expl ained, it is undisputed that the Medicaid statute itself
contai ns no such condition. But plaintiffs nmaintain that 42

U S C 8§ 1983, which was enacted well before the EPSDT prograns

at issue in this litigation, creates a generalized private right

11 A supposition not intended to be inplied here.
12 see, supra, Part [|V.
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of action against States for their non-conpliance with federal

progranms enacted pursuant to the Spending Power.® Plaintiffs

argue that M chigan knew of this unanbi guous condition at the

time it agreed to accept the federal Medicaid funds, and that

this condition has been repeatedly reaffirmed in the years since

Medicaid' s enactnment. As will be discussed bel ow, the court

finds plaintiffs’ position, while not w thout support, to be

unper suasi ve.

In pertinent part, § 1983 states that:

42 U. S. C

Every person who, under col or of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subj ected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.

§ 1983. The parties here concur that under will v.

Michigan Dept. of State Police, 491 U.S. 58 (1989), a State is

¥ 1t bears enphasizing that plaintiffs do not argue that every federal-state
program enacted pursuant to the Spending Power creates a private cause of
action. MWhether a private cause of action exists, they posit, depends solely
on the construction of the substantive |law enacted pursuant to the Spending

Cl ause, which should be construed in conformty with criteria set out by the
Supreme Court. If such construction leads to the conclusion that Congress
intended a particular statutory provision to specifically benefit a particular
private party, it is plaintiffs’ position that § 1983 automatically makes
state officers amenable to suit for violations of that statute. As previously
alluded to in Footnote 8, supra, the court assumes for purposes of this

litigation,

wi t hout so deciding, that the EPSDT provisions at issue are

intended to benefit the instant plaintiffs. The court’s inquiry here concerns
plaintiff’'s threshold assertion - namely, whether § 1983 does, in fact,
operate as a bl anket authorization for such suits.
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not a “person” for purposes of § 1983. 1d. at 64. Plaintiffs
mai ntai n, however, that Messrs. Haveman and Snmedes are “persons”
anmenable to suit under § 1983, and that will supports that
under st andi ng.

In will, the Court noted that although the scope of the
El event h Anmendnent and the scope of 8§ 1983 are separate issues,
they are interrelated. 1d. at 66-67. For purposes of this
litigation, however, it is not entirely clear whether plaintiffs’
position is that 8§ 1983 i ndependently operates to waive the
sovereign imunity held by state officers acting in their
of ficial capacity, or whether such waiver is dependent on the
applicability of the Ex parte Young doctrine (though it is clear
that plaintiffs rely extensively on the doctrine in disputing the
State’s argunents concerning the state of the law circa 1871). %
But the court’s analysis here, however, need not determne the
extent to which Mchigan's El eventh Anendnent inmmunity cabins the
potential 8§ 1983 liability of its officers. \Wether or not
§ 1983 mght be limted by Ex parte Young iS irrelevant for
purposes of this suit, because it is clear under controlling

Suprene Court precedent that 8 1983 does not create a bl anket

14 The lack of clarity on this point is perfectly understandable, given that
plaintiffs maintain that their suit is properly brought under Ex parte Young,
t hough the court has ultimately determ ned that it is not.
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cause of action for Spendi ng Power prograns operated pursuant to

vol untary federal -state agreenents.

A.

Will’s “Clear Statement” and Contemporaneous Construction

Requirements for Construing § 1983

In will, the Supreme Court held that:

[t] he | anguage of § 1983 [] falls short of satisfyingthe
ordinary rule of statutory construction that if Congress
intends to alter the usual constitutional bal ance between
the States and the Federal Governnent, it nust nmake its
intention to do so unm stakably clear in the | anguage of
the statute . . . Congress should make its intention
clear and manifest if it intends to pre-enpt the historic
powers of the States, or if it intends to inpose a
condition on the grant of federal noneys. In
traditionally sensitive areas, such as legislation
affecting the federal balance, the requirenent of clear
statenent assures that the |l egislature has in fact faced,
and intended to bring into issue, the critical matters
i nvolved in the judicial decision.

Id. at 65 (internal citations and quotations omtted). The will

Court held that because a State could not be sued without its

consent at the tine of 8 1983's enactnent, the statute had to be

construed consistent with the state of the | aw cont enporaneous

with its enactnent absent an explicit statutory alteration of

that understanding. 1Id. at 67. Specifically, the Court held

t hat :

[1]n enacting 8§ 1983, Congress did not intend to override
wel | -established i munities or defenses under the common
| aw. One inportant assunption underlying the Court’s
decisions in this area is that nmenbers of the 42M™
Congress were famliar wth common-law principles,
I ncl udi ng def enses previ ously recogni zed in ordinary tort
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l[itigation, and that they likely intended these comon-

Il aw principles to obtain, absent specific provisions to

the contrary.
Id. (internal citations and quotations omtted); accord Blessing
520 U.S. at 350 (Scalia, J., concurring) (“Wile it is of course
true that newy enacted |laws are automatically enbraced within 8§
1983, it does not followthat the question of what rights those new
laws (or, for that matter, old |laws) secure is to be determ ned
according to nodern notions rather than according to the
understanding of 8 1983 when it was enacted”). As explained in
Part 111, supra, the relationship between M chigan and t he Feder al
Government is a contract. Accordingly, in determ ning whether
§ 1983 gives third-party beneficiaries of a federal -state contract
the right to sue state officers for contractual breach, this court
is required under will to exam ne whether the |law permtted such

suits at the time of § 1983's enactnent in 1871

B. Under the Common Law of 1871 Sovereign Immunity Did Not
Permit States to be Sued for Breach of Contract, and the Law of
Agency Prohibited Officer-Agents to be Liable for Contractual
Breach by State-Principals.

First, as discussed at length in Part IV.B., supra, it was
clear both before and after the enactnent of § 1983 that a

private party contract could not be maintai ned agai nst the States
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or their officers for breach of contract.'® Because of
considerations of brevity, and because the issue is not in doubt
(plaintiffs having offered no authority to the contrary as to
this point), this court will limt its recitation to the Suprene
Court cases of the period follow ng 8 1983 s enactnment, which
repeatedly held that state officers could not be enjoined to
performa State’s contractual obligations because they were not
parties to the contracts in their personal capacity.

To begin, in Louisiana v. Jumal, 107 U. S. 711 (1883), the
Court held that the officers and agents of the State could not be
ordered to enforce the State’s obligations to its bondhol ders.

Id. at 721-723 (“They [the state’s officers] may be noved through
the State, but not the State through them”),; 1d. at 723-24
(“here, the obligation is all on the State, to be discharged
through its servants, and the noney is held by the officers
proceeded against in their character as servants of the State,
and no other”). Simlarly, in Hagood v. Southern, 117 U.S. 52
(1886), the Court dismissed a suit in which the plaintiffs sought
specific performance of a contract between the plaintiffs and the

State, even though the naned defendants were officers of the

15 The briefs of amicus curiae MML extensively set forth the state of the |aw
concerning the States’ immunity fromsuit for breaches of their own contracts
and the attendant |ack of state officer anenability to suit under then-
prevailing agency | aw.
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State, because the officers had no real interest in the suit, as
the State was the only real party in interest. I1d. at 67. And,
as discussed earlier in Part I1V.B., supra, the Court in Ayers
dism ssed a suit to enjoin state officers fromtaking action that
woul d all egedly breach the State’s contract. Ayers, 123 U. S at
497, 5083.

In short, there is no doubt that, at the tinme of § 1983’ s
enact nent, agency law did not permt state officers to be sued
for the contractual breaches of their enploying states. Nor is
there any doubt that a suit for a State’s contractual breach was
barred by sovereign i munity, even where officers were nonminally
naned as defendants, because the State was the real party in
Interest. Hence, this court is bound by will to interpret the
| aw consi stent with those principles. Therefore, Messrs. Havenan
and Snmedes cannot be sued under 8 1983. As agents of the State,

t hey cannot be held liable for Mchigan's breach of its Medicaid
contract with the federal governnent. Moreover, their enpl oyer
M chigan, as the only real party to the contract alleged to be in

breach, is imune fromsuit.?®

16 Construing 8 1983 in accordance with the common | aw standards as they
existed in 1871 is hardly novel, as the Supreme Court has done so on severa
occasi ons. See, e.g., Will, 491 U. S. 58 (State not a “person”); City of
Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981) (municipal immunity from
punitive damages); Pierson v. Ray, 386 U.S. 547 (1967) (absolute immunity for
state judges and “good faith and probabl e cause” defense for police officers);
Tenney v. Brandhove, 341 U.S. 367 (1951) (absolute immunity for state
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Plaintiffs argue that the status of agency law in the 1870s
is unclear, and that cases exist in which courts enjoined state
officers to enforce state contracts. For this proposition, they
cite only Board of Liquidation v. McComb, 92 U.S. 531 (1875), a
case in which a bondhol ding private citizen successfully brought
suit against state officers to enforce a State’ s obligations
under the legislative act issuing the bonds. 71d. at 532-33. But
upon cl oser exam nation, McComb actually bolsters M chigan’s
position. This is so because the suit in McComb was allowed to
proceed precisely because the statute under which the suit was
brought expressly authorized a suit against the State if it
failed to neet its obligations. 1d. at 537-38. |If the Medicaid
statute at issue in this litigation contained such an unanbi guous
aut hori zation, Mchigan and/or its officers could unquestionably
be sued. But under the law controlling in 1871, absent such
aut hori zation, suits against States for contractual breach were
barred, and § 1983 incorporates that prohibition.

Besi des their unfounded reliance on McComb, plaintiffs’
primary argunment against this construction of § 1983 is that it
has since been superceded by Ex parte Young, and that any suits

seeki ng prospective injunctive relief may be brought agai nst

| egi sl ators).
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state officers acting in their official capacities. |Indeed, they
have pl aced great reliance on Footnote Ten of the will opinion,
whi ch stated that “[Qf course a state official in his or her

of ficial capacity, when sued for injunctive relief, would be a
person under 8§ 1983 because official capacity actions for
prospective relief are not treated as actions against the State.
This distinction was conmonpl ace in sovereign inmmunity doctrine
and woul d not have been foreign to the 19'"-Century Congress that
enacted 8§ 1983.” will, 491 U.S. at 71 n.10 (internal citations
and quotations omtted). As a general matter, plaintiff’s

endor senent of Footnote Ten is undoubtedly correct. However, use
of the Court’s generalized recognition fails to take account of
the doctrine’s limtations, which are contained in Young, Ayers,
and their progeny, to which Footnote Ten specifically cites. As
explained in Parts IV.A and B., supra, plaintiffs carte blanche
construction of Ex parte Young i s conpletely incongruous with the
doctrine’s twin requirenents that (1) the official be acting
ultra vires; and (2) that the duty to be perforned be non-

di scretionary in nature. Neither condition exists with respect
to Messrs. Haveman and Snedes' execution of the Medicaid statute
(nor, for that matter, is there any “suprene” federal |aw at

stake). And for purposes of this analysis, it matters not
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whet her one considers these precepts of a constitutional nature
or a mere historical iteration; the fact of the matter is that
these strictures were part and parcel of the common |aw in 1871,
and thus control the statutory construction of 8§ 1983. Wile
plaintiffs are undoubtedly correct that 8 1983 has been used
countless tines since 1871 to obtain prospective injunctive
relief against state officials in their official capacities,
plaintiffs fail to address the distinction between successf ul
suits brought in tort where the individual’s | awl ess act stripped
himof the State’s authority, and those unsuccessfully brought in
contract where plaintiffs seek relief against individual officers
where they still possess the mantle of the State’'s imunity, and
nor eover cannot be liable for the m sdeeds of their principals.
The distinction was crucial in 1871, and 8 1983 incorporates it

t oday under the doctrine enunciated in will.

C. It is not Unambiguously Clear that Third-Party
Donee Beneficiaries Could Sue for Breach of Contract in 1871

Section 1983 cannot possibly create a cause of action for
third-party donee beneficiaries to a contract, because it is not
unanbi guously clear that such a right existed at the tine the
statute was enacted. To their credit, the respective counsels in
this case have nustered significant authority on this question of

whet her a third-party donee beneficiary — i.e., a beneficiary not
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owed noney by the prom see - nmay sue a party in breach to enforce
a contract nade for his benefit.' It is undisputed that such a
right generally exists today; it is greatly disputed whether such
a right inhered in 1871.

Not being steeped in the intricacies of 19'" Century
contract law, this court (and perhaps counsel as well) is
consigned to reviewing as best it can the historical sources
proffered to it by the litigating factions. At the outset, the
court nust concede that the issue is not facially clear-cut, and
that both sides have proffered | anguage from authorities hel pful
to their respective positions. At a mninum the nunber of
sources, if not the weight of such authorities, appears to
support M chigan’s position that third-party donee beneficiaries
could not sue the contracting parties in 1871. See, e.g., Second
Nat’1 Bank v. Grand Lodge, 98 U.S. 123, 124-24 (1878)

(recogni zing “the general rule that privity of contract is

Y In their initial brief on this issue, plaintiffs cited numerous 19'" Century
cases for the proposition that the right of third-party beneficiaries to sue
to enforce prom ses made by others was recognized in the 1870s at the time
Congress enacted 8§ 1983. In response, M chigan asserted that the cited cases
did not concern donee beneficiaries, but instead involved suits by third-party
creditor beneficiaries who were either related to the prom see or had
themsel ves performed services anmounting to consideration. Such third-party
creditors, M chigan acknow edges, did have the right to sue in 1870, but that
was an exception to the general rule prohibiting third-party beneficiaries
from bringing suit. Plaintiffs did not challenge Mchigan's characterization
of those initial citations in their later briefs, and the court’s review of
plaintiffs' cases confirms the State's analysis of the donee-creditor

di stinction.
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requi red” to support an action to enforce a contract); K Teeven,
A History of the Anglo-American Common Law of Contract 230 (1990)
(explaining that “the rights of donee beneficiaries were not
clearly established until Seaver v. Ransom (1918).7); C.
Langdel |, A Summary of the Law of Contracts, 79 (2d ed. 1880)
(noting that in the 1870s, the recognized rule was “that a person
for whose benefit a prom se was nmade, if not related to the
prom see, could not sue upon the promse”); 1 W Story, A
Treatise on the Law of Contracts 509 (M Bigel ow ed. 1874)
(noting “the tendency of the [Anerican] courts” to hold that “no
stranger to the consideration can take advantage of a contract,
t hough made for his benefit”); accord Blessing, 520 U. S. at 349-
50 (Scalia, J., concurring) (stating that it “appears to have
been the law at the tinme 8 1983 was enacted” that “the third-
party beneficiary was generally regarded as a stranger to the
contract, and could not sue upon it”).

Plaintiffs, however, reject this characterization of the
state of contract |law circa 1871, and proffer that the two
| eadi ng contract |law treatise authors, Corbin and WIIiston,
descri be donee beneficiaries as having the right to sue prom ses
during that period. Those scholars, and plaintiffs, rely in turn

on the case of Hendrick v. Lindsay, 93 U. S. 143 (1876). The
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facts of Hendrick can be sunmarized as follows: Hendrick
requested by letter that Lindsay to sign an appeal bond for him
Li ndsay agreed to sign the bond, so long as Hendrick agreed to
i ndemmify himif it were collected. Lindsay and Mansfield
(apparently an associate of Lindsay’s) signed the appeal bond and
drafted an indemity bond that they sent to Hendrick, stating
that he would indemify themif they ultinmately had to pay on the
appeal bond. Hendrick never signed the indemity bond. Lindsay
and Mansfield ended up having to pay on the appeal bond, and
subsequent|y sued Hendrick for indemification. The instant
parties appear to agree on these factual predicates.
Plaintiffs rely on the follow ng | anguage from Hendrick for
the proposition that donee beneficiaries could have brought suit
in the 1870s:
It is also argued, as Mansfield s nane does not appear in
the letters of Hendrick, that he could not join in this
action. This would be true, if the prom se were under
seal, requiring an action of debt or covenant; but the
right of a party to nmaintain assunpsit on a prom se not
under seal, made to another for his benefit, although
much controverted, is now the prevailing rule in this
country.

Hendrick, 93 U.S. at 149. Plaintiffs note that Hendrick nowhere

limts the afore-quoted | anguage to creditor beneficiaries, and

conclude, therefore, that all classes of third-party

beneficiaries my sue the contracting parties. |In addition,
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plaintiffs argue that Mansfield could not have been a creditor
beneficiary of Lindsay’'s, because Lindsay would had to have owed
Mansfield a duty that Lindsay intended to discharge by rendering
performance of the indemification agreenent to Mansfi el d.
Finally, plaintiffs assert that both Corbin and WIIliston
descri be Mansfield as a donee beneficiary. See Corbin on
Contracts (1951) at 334; WIliston, Treatise on the Law of
Contracts 8 37:11 at 96 and n. 83.

As a textual matter, plaintiffs interpretation of Hendrick
does not withstand scrutiny. The unani nous Hendrick Court made
it clear that it considered Hendrick to be desirous of “procuring
a sufficient bond,” but that “it was inmmuaterial to Hendrick
whet her the bond was signed by one or nore persons.” Hendrick
93 U.S. at 148. Additionally, the Court’s analysis of the
transaction al so nakes clear that Hendrick’s letter to Lindsay
was deenmed to be an instruction to procure a bond w thout any
limtation on whomthe creditor(s) mght be. 1d. (“It is true
that this promse, in terns, was to Lindsay; but there is no
reason why it, any nore than the request, should be limted. |If
the request applied, as we think it did, to the procurenent of a
sufficient bond, the promse has a |like extent.”). Hence, the

quot ed | anguage upon which plaintiffs rely — though general when
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taken out of context - refers only to creditors, and stands only
for the proposition that the state of the law at that tinme did
not require prom ses made wi thout seal to actually nane the

woul d- be-creditor. |Indeed, plaintiffs assertion that Mansfield
was a donee beneficiary is belied by the fact that even the

guot ed | anguage refers to himas a “party,” sonmething that a
donee beneficiary nost assuredly is not. See id. at 149. This
observation concerning Mansfield s status negates plaintiffs’
second argunment as well; it is not the relationship between

Li ndsay and Mansfield that the Court is describing, but the

rel ati onship between Mansfield (one of two prom sees) and
Hendrick (the prom sor).

Finally, as amicus MML points out, the expressed views of
Corbin and WIlliston on third-party donee beneficiaries are nore
conplex than plaintiffs represent. First, both Corbin (a self-
descri bed advocate of permitting third-party donee beneficiaries
to sue, see Corbin, § 772 at 2-4) and WIIliston acknow edged t hat
the comon | aw right of donee beneficiaries to sue was a 20'"
Century devel opnent that altered the previous state of affairs.
See Corbin 8 772 at 4, § 782 at 81; WIlliston § 37:1 at 5,

§ 37:12 at 103, 8§ 7:1, 7:10, 7:11. Second, both Corbin and

WIlliston define third-party donee beneficiaries as recipients of
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gifts who have not endowed a benefit upon the parties related to
the gift, a description conpletely at odds with Mansfield' s
status in Hendrick; Mansfield provided a bond in exchange for the
prom se of an indemity. See Corbin § 774 at 6; WIlliston § 37:7
at 35, n.67. Finally, neither Corbin nor WIlliston actually
descri be Mansfield as a donee beneficiary; rather, both authors
refer to the Hendrick case in their respective discussions of the
overal | devel opnent of third-party beneficiary law. See Corbin §
831 at 334, § 832 at 340-42, n.20; WIliston § 37:11 at 89, 95-
96, n.83, § 37:10 at 83-89, n.55. In short, plaintiffs have
failed to proffer any persuasive historical evidence that third-
party donee beneficiaries had a comon law right to sue in 1871.
Rat her, the |aw presented to the court leads only to the
conclusion that no such right then existed. |In accordance with
will's dictate that 8§ 1983 be interpreted to reflect the *“conmon-
| aw principles” existing in 1871, the court finds that the
statute affords third-party donee beneficiaries no right to sue
the parties to the contract. Thus, 8 1983 independently creates
no right for beneficiaries of federal prograns enacted pursuant
to the Spending Power to sue the governnental entities or

of ficers responsible for allocating those benefits. And even if

one adopted the view of the state of the | aw surrounding § 1983’ s
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enactnment that is nost charitable to plaintiffs’ interpretation,
at best the feasibility of such donee suits would remain

anbi guous, thereby falling short of the “clear statenment”
required to inpose upon a State a condition on the receipt of
federal funds. See, supra, Part V.A

D. Any Rights, Privileges, or Immunities Created Under the
Medicaid Statute are “Secured” By State, Not Federal Law.

Aside fromthe construction of § 1983 demanded by will
suits brought by the intended beneficiaries of federal-state
cooperative agreenents created under the Spendi ng Power appear to
fall outside the text of § 1983 itself. “Section 1983 provides a
federal renedy for ‘the deprivation of any rights, privileges, or
i Mmunities secured by the Constitution and laws.’” Golden State
Transit Corp. v. City of Los Angeles, 493 U.S. 103, 105 (1989)
(enmphasi s added). The statute provides a renedy “against al
forms of official violations of federally protected rights,”
whet her violative of the Constitution or a federal statute. Id.
at 105-06 (internal citation and quotation omtted). But while 8§
1983 protects against violations of federal “rights, privileges,
or immunities,” it does not necessarily extend to protections
against all violations of federal |law 1d. at 106.

It may well be that the interests plaintiffs assert here

under the Medicaid programare “rights, privileges, or
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immunities,” but they are not “secured” by federal law. As is
rel evant here, the word “secure” neans: “to put beyond hazard or

| osing or of not receiving: GUARANTEE <~ the bl essings of
liberty to ourselves and our posterity — U.S. Const.>" \Wbsters
39 1Int’l Dictionary (1976).' Under the ordinary neaning of the
term no interest is “secured” by the federal Medicaid statute.
Upon its enactnent, this federal |aw does not vest in a single
American the right or privilege of receiving federally-subsidized
nmedi cal care. As explained in Part |11, supra, though passed by
bot h houses of Congress and signed by the President, the Medicaid
statute has no force of its owmn. It is only when a State, such
as Mchigan, accepts the Federal CGovernnent’s offer and agrees to
participate in the programthat any benefits accrue to eligible

i ndividuals. Even if such accrual is characterized as a “right,
privilege, or immunity,” it is not one guaranteed by federal |aw
by bei ng put beyond hazard of |losing or not receiving. |If

M chigan elects not to participate in the Medicaid program

Congress’s intended beneficiaries will not be aided with federal

funds. And if Mchigan, after having elected to participate,

8 The optimal definition of the term “secure” would be froma dictionary
publi shed circa 1871, but this court does not have such sources available to

it. There is no reason to believe, however, that this definition is
incorrect, as it conports with the original understanding that individuals be
enabled to sue to protect their federally-defined civil liberties. See Will,

491 U.S. at 66
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decides that it no longer wshes to do so, eligible individuals
in the State will again not receive the federal aid. Al of this
is entirely consistent with federal |aw, the Federal Governnent
gi ves States an ongoing choice, and it is entirely the States’
prerogative whether to participate. 1In short, it is not federa
| aw that “secures” Medicaid rights (to the extent they m ght be
so attributed), but state law. Section 1983 does not secure
rights created under state |law, and therefore is inapplicable to
any such rights created under the Medicaid program

VI. Whether This Court’s Rulings are Foreclosed by Precedent.

Plaintiffs assert that as a matter of binding | egal precedent,
suits brought pursuant to 8§ 1983 against state officers for non-
conpliance with prograns enacted under the federal Spending Power
are permtted, and that numerous Suprene Court and Sixth Crcuit
opi ni ons have held as nuch. In particular, they rely on Rosado
v. Wyman, 397 U.S. 397 (1970); Maine v. Thiboutot, 448 U. S. 1
(1980); wWright v. City of Roanoke Redevelopment and Hous. Auth.,
479 U.S. 418 (1987); and wilder v. Virginia Hosp. Ass’n, 496 U. S
498 (1990). While acknow edging that the cases cited by
plaintiffs involve the use of 8§ 1983 by private parties to
enforce federal |egislation enacted pursuant to the Spendi ng

Power, M chigan notes that two other |ines of Suprenme Court
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authority — upon which this court relied in its foregoing
anal yses - have devel oped concurrently with those cases cited by
plaintiffs. First, the Suprene Court has nade cl ear that
Spendi ng Cl ause legislation is contractual in nature and may not
be interpreted to inpose duties or liabilities upon States absent
a clear statenent of congressional intent. See, e.g., South
Dakota, 483 U.S. 203 (1987); Pennhurst I, 451 U.S. 1 (1981).
Second, the Court has specifically applied the clear statenent
requirenent to the construction of 8 1983 where Congress intends
to alter the traditional constitutional balance between the
States and the Federal Governnent, and determ ned that the clear
statenent rule applies with particular force to congressional
Spendi ng Power enactnments. will, 491 U.S. at 65 (1989). 1In the
absence of such clear statenents, the common law as it existed in
1871 controls the interpretation of 8§ 1983. 1d. at 67. No
federal court, M chigan suggests, including the Suprene Court,
has yet attenpted to reconcile these divergent |ines of
authority.

This court has discussed at length the nerits of Mchigan's
argunments and found themto be correct expositions of current
controlling law as to the specific issues presented. Wat

remains is for the court to consider whether plaintiffs are
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correct in asserting that such | egal conclusions are precluded by
ot her Supreme Court or Sixth Crcuit precedent. An iteration of
a few basic interpretive principles of what constitutes binding
precedent is in order. To begin, when the Suprenme Court assunes,
sub silentio, questions of jurisdictions in a case, then it is
not bound by those assunptions in subsequent cases. See Wwill,
491 U. S. at 63 n.4; Hagans v. Lavine, 415 U. S. 528, 533-35 n.5
(1974) (collecting cases); United States v. More, 7 U.S. 159, 172
(1805). Simlarly, an assunption by the Court that a particular
cause of action exists does not constitute a decision that it
does. See Burks v. Lasker, 441 U.S. 471, 476 n.5 (1979); Hagans,
415 U. S. at 533 n.5. Finally, isolated statenents in the Court’s
opi nions that do not squarely address and resolve the issue
nmentioned al so do not constitute binding precedent. See Alden,
527 U.S. at 735-38. And though the concl usion seens obvious,
where the Court has not definitively spoken to an issue, it
remai NS an open question subject to interpretation by the | ower
federal courts. See Plaut v. Spendthrift Farm, Inc., 514 U. S
211, 229 (1995).

Therefore, the Suprenme Court’s decisions — and for that
matter, any court’s decisions — decide only the | egal issues that

they specifically purport to decide. That there may be ot her
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assunptions, anal yses, and | anguage contained in those deci sions
may be of great utility for courts deciding future cases, but
such conditions and | anguage do not constitute binding precedent.
Upon turning to the cases upon which plaintiffs characterize
as binding precedent, it appears that while the cases certainly
| end support to plaintiffs’ position, they have no binding
precedential value as to the issues addressed in this opinion.
For exanpl e, Rosado, the 1970 case that plaintiffs claim
establishes their right to bring the instant cause of action
under § 1983, says nary a word about sovereign imunity, Ex parte
Young, the Spending Power, or, for that matter, § 1983 itself.
I nst ead, Rosado addresses the substance of New York’s
i npl ementation of the Aid to Fam |ies Wth Dependent Children
program and the deci sions nade by the district court under the
pecul i ar procedural posture of the case. The underlying (but
unst ated) assunption of the case is that the Court has
jurisdiction, and that a cause of action exists, but the Court’s
opi ni on addresses neither issue. Rosado, then, does not
Illumnate the issues presented here.
Better support for plaintiffs’ position is found in
Thiboutot, Wright, and Wilder. Thiboutot held that as a general

matter, 8§ 1983 provides a right of action to enforce not only
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constitutional rights, but federal statutes, including those
outside the realmof civil rights. wright and wilder effectively
put the nmeat on Thiboutot’s bare bones by establishing a three-
pronged test for determ ning when a substantive federal statute
Creates a private cause of action that is enforceabl e under

§ 1983 (referred to hereafter as the “Wright-wilder” test). In
each of those three cases, the substantive federal statutes at

I ssue were enacted pursuant to the Spending Power, but in none of
the cases did the Court address the constitutional or statutory
construction limtations on Congress in inposing such prograns.

I ndeed, there is no better illustration than Thiboutot of
assunptions in an opinion not necessarily reflecting the law. In
that case, the Court assumed that the defendant State was a
“person” under 8 1983, an assunption later squarely rejected in
will. 491 U. S. at 66. Likew se, Alden flatly rejected
Thiboutot’'s assunption that a State’s El eventh Arendnent inmunity
did not extend to suits in the State’s own courts. 527 U. S. at
737. The non-binding nature of “assunptions” simlarly controls
here. The fact that all three cases assuned § 1983 to
automatically create a nechanismpermtting suits against state
officers for violations of Spending Power progranms is sinply not

di spositive as to what the statute necessarily permts. Nor do
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the three cases provide insight as to the effect of sovereign
i mmunity, Ex parte Young, oOr any other subjects neither nentioned
nor rul ed upon.?®®
However, speaking specifically to how 8§ 1983 is to be
construed for any cause of action, the Court in will enunci ated
two inmportant principles that are relevant here: (1) that it is
to be construed in accordance with the conmmon |aw as it existed
in 1871; and (2) that it fails as a “clear and manifest”
indication to inpose a condition upon the States for the receipt
of federal funds. 1d. at 67, 65 (internal citations omtted).
In addressing the effect of 8 1983 on federal -state prograns
enact ed pursuant to the Spending Power, the Court could not have
been nore clear:
In traditionally sensitive areas, such as |egislation
affecting the federal bal ance, the requirenment of clear
statement assures that the legislature has, in fact
faced, and intended to bring into issue, the critical
matters involved in the judicial decision.
Id. at 65 (internal citations and quotations omtted). will

hol ds that whatever else § 1983 may be, it is not by itself a

“clear statenent” denonstrating an intent to alter the federal -

19 The same holds true for the many cases fromthe Sixth Circuit and other
courts proffered by plaintiffs in which 8 1983 has been used to enforce
“rights” created under federal-state Spendi ng Power prograns agai nst States or
their officers; none of those have addressed any of the specific argunments

rai sed here.
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state bal ance. Id.

In shorthand form one can think of the Thiboutot- Wright-
wilder trilogy as answering the question of how a court is to
construe which substantive federal statutes create “rights,
privileges, or immunities” within the anbit of 8§ 1983, while will
provi des a framework for answering the enforcenent question of
who can be sued and what kinds of relief nmay be authorized under
8§ 1983. Indeed, Pennhurst I made this very distinction between
substantive rights and enforceability. 451 U S. at 28 n.2l.

20 Thus, the train of analysis as applied in the instant case
may be sunmmarized as follows: Pennhurst I and South Dakota

require that if Congress intends to inpose any condition on the

20 This court would be remiss in not acknowledging two post-Wilder Supreme Court cases in the
§ 1983/Spending Power program area. In Suter v. Artist M., 503 U.S. 347 (1992), the Court held
that the federal-state Spending Power program at issue did not create rights enforceable by

private parties under § 1983. The decision resulted in some confusion among the

| ower federal courts; for while the Court invoked the wright-wilder principles
for determ ning whether a “right” enforceable by 8§ 1983 exists, and also

i nvoked Pennhurst I's “clear statement” rule as a barrier against enforcing
indi screte statutory provisions against States, the Court’s node of analysis
Il eft uncl ear whether wilder-wright remai ned the appropriate framework for
maki ng such determ nations. However, five years later, in Blessing v.
Freestone, 520 U.S. 329 (1997), the Court reaffirmed the validity of the
Wright-wilder test when it rejected the enforceability under 8§ 1983 of yet
anot her federal -state Spendi ng Power program provision. In that case, as
alluded to earlier in this opinion, the question of whether third-party donee
beneficiaries could bring suit under § 1983 was raised. Contrary to
plaintiffs’ assertions in the instant case, the majority opinion did not

reject the argument, as it did not address it at all. See Blessing, 520 U.S
at 350 (Scalia, J., concurring) (noting that the Court’s ruling | eaves open
the possibility that third-party donee beneficiary suits do not |ie under §
1983).
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recei pt of federal funds by a State, that the condition be a
“clear statenent” expressed in unanbi guous ternms. See Pennhurst
I, 451 U.S. at 9, 16; South Dakota, 483 U. S. at 207. The
Medi caid statute contains no such clear statenment requiring that
either a State or its officers be subject to suit if the State
fails to conply with the terns of the program will holds that §
1983 is itself not a clear statenment that can inpose conditions
upon a State’'s exercise of its powers beyond those that existed
in 1871. will, at 65, 67. No such right existed in 1871 at
common |law to sue a State or its officers for a failure to
properly inplenent a governnental program Hence, neither §
1983’ s express ternms nor its historical construction authorizes
such suits.? |In the absence of any clear statenent requiring
submi ssion by States or their officers to suit as a condition of
receiving federal Medicaid funds, no such suit may be brought.
VII. Other Arguments
A few remaining points warrant nention. First, plaintiffs

suggest that by consenting to 8 1983 suits in the past agai nst

2l Though admittedly not necessary to the decision here, amicus MVL suggests
that South Dakota (or principles of contract interpretation) m ght even

prohi bit a general federal statute requiring that States subject thenselves or
the officers to suit as a condition for receiving federal funds for any
program  See South Dakota, 483 U.S. at 207, 208 and n.3 (noting that
conditions on federal grants m ght be illegitimate if unrelated to the purpose
of the spending program at issue). Because § 1983 is not such a genera

aut hori zation, there is no need for this court to address whether Congress

m ght pass such a statute in |lieu of doing so on a program specific basis.
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its officers for alleged violations of the federal Medicaid
program M chigan has inplicitly recognized that its officers
are anmenable to such suits. It should be renenbered, however,
t hat under both Ex parte Young and the statutory construction of
§ 1983, state officers retain the cloak of the State’s sovereign
i mmunity when inplenmenting prograns authorized by Congress under
the Spending Power. And in College Sav. Bank v. Florida Prepaid
Postsecondary Educ. Expense Bd., 527 U.S. 666, 119 S.C. 2219,
2226 (1999), the Suprene Court squarely rejected the notion that
a State could “inpliedly” or “constructively” waive its imunity
fromsuit based on its past behavior. As the Court further
expl ai ned:

[A] State’s sovereign imunity is “a personal privilege

which it may waive at its pleasure.” Clark v. Barnard

108 U. S. 436, 447 (1883). The decision to waive that

I munity, however, “is altogether voluntary on the part

of the sovereignty.” Beers v. Arkansas, 20 How. 527,

529 (1858).
Id. There nust be, the Court held, “a ‘clear declaration” by the
State of its waiver [] to be certain that the State in fact
consents to suit.” Id. at 2228. Hence, the fact that M chigan
may have exercised its privilege in the past and consented to
suit in other cases is irrelevant to the instant matter. 1In the

absence of a clear declaration by Mchigan in the case at bar

that it has waived its sovereign inmunity, and by extension, the
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immunity of its officers, it cannot be subjected to suit.

Anot her point warranting brief mention revolves around
plaintiffs supposition that the | egislative history of the
Medi caid Act and its subsequent anendnents are denonstrative of
Congress’ intent that states participating in the Medicaid
program be subject to private suit. For this supposition, they
rely on Cannon v. University of Chicago, 441 U.S. 677 (1979),
which reiterated the well-known proposition that in determ ning
whet her a given substantive federal statute is intended to create
a private cause of action, legislative history nust be
considered. 1d. at 694. Plaintiffs are nbpst assuredly correct
in that assertion, as confirmed by the wright/wilder tripartite
test for determ ning when Congress intended federal statutes to
create a privately enforceable right. However, plaintiffs’
argument m sses the mark where either sovereign inmunity or a

clear statenent rule is concerned. Both are here. As the Court

has hel d:
Waivers of . . . sovereign inmunity, to be effective,
nmust be unequi vocal ly expressed. . . .[T]hey are not
generally to be liberally construed. . . .[T]he

Government’s consent to be sued nust be construed
strictly in favor of the sovereign, and not enl arged
beyond what the | anguage requires.

United States v. Nordic Village, 503 U.S. 30, 33-34 (1992)

(internal citations and punctuation omtted). The unequivocal
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expression elimnating sovereign imunity nust be contained in
the statutory text; if such clarity does not exist, it cannot be
inferred fromthe statute’s legislative history. 1d. at 37.
“Resort to legislative history is only justified where the face
of the Act is inescapably anbiguous.” Garcia v. United States
469 U. S. 70, 76 n.3 (1984) (internal citation and quotation
omtted). By definition, an “inescapably anbi guous” statute is
al so not a “clear statenent” that *unanbi guously” expresses
congressional intent that a State or its officers be subject to
suit. Hence, waivers of sovereign imunity cannot be
acconpl i shed by judicial construction fromlegislative history.
The statute nust speak for itself. Here, neither the Medicaid
statute nor 8 1983 contain such a statenent, and M chigan and its
officers thus retain their immunity fromsuit, and have not
knowi ngly consented to private causes of action as a condition of
participating in the Medicaid program

Simlarly, plaintiffs nmaintain that congressional silence in
the face of repeated federal court decisions authorizing private
causes of action under the Medicaid program agai nst state
of ficers requires a conclusion that such decisions are consi stent
wi th congressional intent. The argunent is farfetched on its

face; there is little or no institutional intent to be divined
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from congressional inertia, and courts are inconpetent to do so.
The reasons that Congress may choose to act or to refrain from
acting are probably nore nunerous than its nenbers, and there is
no judicially-cognizable intent derivable froma political
institution's failure to act. See Central Bank of Denver, N.A.
v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 186
(1994). As the Central Bank Court expl ai ned:
[ Rl espondents infer that these Congresses, by silence, have
acqui esced in the judicial interpretation of [the statute].
We disagree. . . .[Qur observations on the acqui escence
doctrine indicate its limtations as an expression of
congressional intent. It does not follow that Congress’
failure to overturn a statutory precedent is reason for this
Court to adhere to it. It is inpossible to assert with any
degree of assurance that congressional failure to act
represents affirmative congressional approval of the courts’
statutory interpretation. Congress may |egislate, noreover,
only through the passage of a bill which is approved by both
Houses and signed by the President. Congressional inaction
cannot anend a duly enacted statute.
Id. at 186 (“We wal k on qui cksand when we try to find in the
absence of corrective legislation a controlling |egal principle”)
(internal citations and punctuation omtted). Courts may attenpt
di vi ne congressional intent only from what Congress does, not
fromwhat it does not do. That Congress has done nothing in
response to court decisions assum ng that particul ar causes of
action exist provides no instruction as to whether they actually

do; the answer lies in the statute. Here, the statute in
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guestion - 8 1983 — contains no such authorization.

Finally, the court nentions plaintiffs' reliance on Bell v.
New Jersey, 461 U.S. 773 (1983), for the proposition that so |ong
as Congress nakes clear a State’s obligations under a joint
program enacted pursuant to the Spending Power, Congress need not
make cl ear how such obligations are to be enforced.
Not wi t hst andi ng that Suprenme Court cases such as South Dakota
woul d have superceded such a rule, plaintiffs’ interpretation of
Bell fails to withstand scrutiny. 1In fact, the Court in Bell
found that Congress had, consistent with Pennhurst I, been cl ear
in the Spending Power statute at issue that the federal
government could adm nistratively recoup m sspent funds fromthe
State. I1d. at 790 n.17, 791 (noting that the statute “clearly
assi gned” the auditing and recoupnent powers to the Secretary of
Education). Interestingly, it is this last of plaintiffs’
argunments that suggests a resolution to the problem presented by
this suit. None of the constitutional or statutory construction
i ssues addressed here prevent Congress fromcreating a private
cause of action against States or their officers for failure to
conply with federal -state contracts created pursuant to the
Spendi ng Power. Far fromit. |If Congress wi shes to nmake states

and/or their officers subject to private suit as a condition of
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receiving federal funds, it need only say so unequivocally in the
statute authorizing the program? Once faced with the “cl ear
statenment” that a condition of programparticipation is
anenability to private suit, a State could nake a “know ng”
choice as to whether to participate. |If it so chooses, then both
parties to the contract will be clear as to its terns, including
the means of redress for breach. A “clear statement” is all that
is required.
VIII. Conclusion

Because the Medicaid programat issue is the result of a
vol untary contract between two sovereigns - M chigan and the
Federal Governnent - it is not of the sane |egal nature as
actions by the Federal Governnent in its capacity as the suprene
soverei gn conpel Iing behavior by individual citizens. The terns
of the agreenent are set out in the Medicaid statute, which is
enacted pursuant to the Constitution’s Spending Power, and the

obligations a State assunmes as a result of its acquiescence are

22 | ndeed, plaintiffs suggest that Congress has already done something simlar
on at |l east two occasions in reaction to Supreme Court decisions holding, on
grounds other than those presented in the instant suit, that no private cause
of action lay. See 42 U.S.C. § 1320a-2 (intended to overrule any |egal effect
in Suter v. Artist M. upon the previous wWright/wWilder test for evaluating

whet her privately enforceable rights were created by substantive federa
statutes); 20 U. S.C. 8§ 1415(1) (overruling the Court’s decision in Smith v.
Robinson, 468 U.S. 992 (1984), holding that the conprehensive scheme contained
in the statute in question precluded private 8 1983 actions to protect rights
contained in the statute).
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no greater than those expressly set forth in the statute. The
constitutionally consensual nature of the contractual agreenent
nmeans that unlike federal |aws enacted pursuant to other
constitutionally-enunmerated powers, it is not the supremnme | aw of
the land. When state officers charged with carrying out these
contracts do not act ultra vires, they are legally

i ndi stinguishable fromthe State, which is the only party to the
contract, and they retain the State’s constitutional sovereign
imunity fromsuit. Such is the case here. Mdreover, the

Medi cai d program at issue here not only vests discretion in the
i npl ementing officers, but contains its own specific,
congressional |l y-mandated renedies for its violations. For all of
t hese reasons, the doctrine of Ex parte Young i S unavailable to
plaintiffs. Mchigan and its officers retain their
constitutional immunity fromsuit, and this court accordingly

| acks jurisdiction.

The sane result would obtain even if there were no infirmty
of constitutional sovereign imunity depriving the court of
jurisdiction. This is so because there is no cause of action
avai | abl e against Mchigan or its officers. Were federal-state
contracts enacted pursuant to the Spending Power are concerned, 8§

1983 operates as neither a cause of action against a State, even
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if the Young doctrine were applicable, nor as a voluntary wai ver
of a State’s sovereign imMmunity where Young i s inapposite. 1In
order for Congress to inpose a condition upon a State in return
for receipt of federal funds, such a condition nust be

unanbi guously set forth as a clear statenent in the program
statute. No such clear statenment is contained in § 1983, the
statue that plaintiffs claimgrants thema private cause of
action against the State’'s officers to enforce the ternms of the
Medi caid program The statute’s express terns contain no such

| anguage that would put a State on notice. And as a matter of
hi storical statutory construction, which the Suprene Court
requires in construing 8 1983, no such cl ear, unanbi guous intent
to subject States to private suit nay be found. Third-party
donee beneficiaries lack standing to sue for the State’s
contractual breach under § 1983. And 8 1983 preserves not only
the sovereign immunity of a State and its officers fromsuit for
the State’s contractual breach, but al so recognizes that as
agents of the State, officers may not be held to answer for their
principal’s contractual breach. Moreover, by its terns, § 1983
appears not to protect rights under Spending Power prograns that
are “secured” by state, rather than federal law. Finally, events

outside the statute, such as a State’s past voluntary subm ssion

92



to suit, legislative history, or congressional inaction, cannot
be used to nmanufacture a “clear statement” within a Spending
Power program statute to create an obligation upon a State that
is not expressly contained in the statutory |anguage. Sinply
put, 8§ 1983 does not operate as “clear statenent” inposing the
obligation upon a State that it submt to private enforcenent
actions for violations of federal-state contract terns.

Strong denocratic, federalismand federalismpolicy?
concerns undergird these strictures. Congress is presuned to say
what it means in the | anguage of a statute. Wen courts are
forced to guess at legislative intent, it increases the risk of
| aws being created that the people as ultinmate sovereign had no
intention of enacting. The risk doubles where two sovereigns are
concerned. Here, it is not only the people of the United States
as represented in the Federal Governnent, but the people of each
individual State as represented by their |egislatures and
executive branches, whose consent is required. The Federal
Government coul d have i nposed the Medicaid programdirectly
wi thout the aid of the States, but it choose not to. Instead, it

el ected to offer a purely voluntary programin which each State

23 «Federalism policy” here refers to the political philosophy that m ght

ani mate a congressional decision to act or refrain fromacting in these
spheres, as conmpared to the concept of “federalism’ that desribes the very
structure of the relationship between the federal government and the severa
st at es.

93



was given the choice to participate. |If that choice, exercised
by the denocratically-elected political branches of each State,
is to be neaningful, all of the program participation conditions
nmust be clear. It is the State, after all, that will bear the
burden of inplenmentation, as a nmatter of noney, managenent, and
diverted resources. In order for a State to effectively evaluate
the “cost” (in the broad sense) of its participation, and to
conpare it wth the expected “benefit” (both direct and psychic),
then it nust know exactly what the burdens wll be. Wether it
will be subject to suit by private plaintiffs, and have its
treasury and officers at the nercy of a federal court, is surely
an inportant consideration in deciding whether to participate.
Such a burden is undoubtedly far nore potentially onerous than an
adm nistrative denial of future funds by the Secretary of HHS.
This is not to say that a State nay not have such conditions
i mposed upon it, but is only to say that it nust know
unanbi guously what those conditions are.

Nor are plaintiffs without recourse. For any nedical services
they allege to have been wongfully denied, they may avail
t hensel ves of the internal admnistrative appeals process
contained in the program They may al so exercise their First
Amendnent rights to petition the political actors responsible for

this program For exanple, they could request that the HHS
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Secretary cut off Mchigan’s funds for its asserted breach; they
coul d | obby Congress to take simlar steps by |egislative neans;
furthernore, they can petition Mchigan’s legislature to create a
cause of action permtting private suits against the State for
its failure to conply with the Medicaid programterns; or they
coul d | obby Congress to condition participation in the Medicaid
program or perhaps even all federal-state contracts, upon the
States agreeing to submt to private causes of action for non-
conpliance with the contract terns. It is for the citizens of
the respective sovereigns to decide through their elected
representatives what the contours of governnental prograns wl |
be. And while permtting such causes of action against the
States and their officers to enforce Spendi ng Power prograns

m ght be desirable public policy, the law as it exists today does
not authorize it.

For the foregoing reasons, Defendants’ notion to dismss is
granted, and Plaintiffs’ Mtion for Class Certification is
rendered noot, accordingly,

Plaintiffs’ “Mtion for Cass Certification” is DEN ED and

Plaintiffs’ Conplaint is DI SM SSED W TH PREJUDI CE

/s/
ROBERT H. CLELAND
UNI TED STATES DI STRI CT JUDGE

March 26, 2001
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