
Jurisdiction
The court conducts a jurisdiction review on each case filed. If, in a diversity case, the plaintiff fails
to specify the citizenship of each party or to plead the amount in controversy, the court will typically
issue an order to show cause why the case should not be dismissed (or remanded) for lack of subject
matter jurisdiction, and will not dismiss or remand cases sua sponte without notice for lack of
jurisdiction. The court expects the parties to raise jurisdictional objections as soon as possible. 



Standing Orders
The court does not have standing orders or other special pleading requirements for class actions or
other civil claims. The court will consider the parties' unanimous consent to permit the assigned
Magistrate Judge to exercise jurisdiction pursuant to 28 USC § 636(c) and Fed.R.Civ.P. 73. A form
for such consent is available. 

http://www.mied.uscourts.gov/pdffiles/ClelandConsentExerJurisMJ.pdf


Case Management Conference
i.  Conference Notice:  The court issues a Notice of Scheduling Conference under Rule 16 and 
Rule 26(f) upon filing of the answer. 

ii. Conference: The court will conduct a scheduling conference with trial counsel usually off the
record in chambers, but occasionally by telephone conference if circumstances so require. The
Notice outlines the usual areas of inquiry, and Plaintiff's counsel is expected to organize consultation
upon receiving the defendant's answer. Counsel may wish to refer to the court's suggested outline
of a 26(f) plan. 

http://www.mied.uscourts.gov/pdffiles/ClelandNoticeOfSchedConf.pdf
http://www.mied.uscourts.gov/pdffiles/Clelandoutline26fplan.pdf


Scheduling Order
The court's written scheduling order typically establishes deadlines for court-sanctioned discovery,
exchange of witness lists, dispositive motions, and submission of exhibit lists and jury instructions.
Dates will be set for the final pretrial conference and for the trailing docket assignment. 

http://www.mied.uscourts.gov/pdffiles/Clelandschedulingorder.pdf


ERISA Cases
In cases involving the Employee Retirement Income Security Act (ERISA), the court issues a
particularized Wilkins scheduling order (see Wilkins v. Baptist Healthcare System, Inc. 150 F.3d 609
(6th Cir. 1998)). 

http://www.mied.uscourts.gov/pdffiles/Clelandwilkinsschedulingorder.pdf


Discovery
     i. Early discovery: The court expects the parties to conduct early discovery by agreement
although Rule 26(d) does not authorize court-sanctioned discovery prior to the initial attorney
conference. 

     ii. Scheduled discovery: The court insists that cases move as rapidly as practical, and does not
allow long discovery periods in simple cases, even if counsel so stipulate. Generally, counsel will
have about four months discovery for simple cases, about six months for standard cases, and about
nine months for unusual or complex cases. The court fairly often holds telephone conferences to
discuss the progress of discovery. Requests or stipulations to extend a discovery cut-off date are not
frequently granted, and must be supported by good cause. Filing a motion does not suspend the
clock or change the discovery deadline. 

     iii. Disputes: E.D. Mich. LR 37.1 requires the parties to attempt to narrow issues of disagreement
with respect to discovery. The court sometimes refers discovery matters to a Magistrate Judge for
resolution, but more often maintains personal supervision of such matters. The court will often
resolve deposition disputes by telephone. A one-page guide to the court's Discovery Practices and
Expectations is available. 

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr37.1
http://www.mied.uscourts.gov/pdffiles/ClelandDiscoveryPrac.pdf
http://www.mied.uscourts.gov/pdffiles/ClelandDiscoveryPrac.pdf


Motion Practice
i. Seeking concurrence:  E.D. Mich. LR 7.1(a) requires parties to seek concurrence in relief
requested to be requested before filing a motion. Failure to comply or to state the details of
compliance as required may result in a denial of the motion without response. 

ii. Time for responses: Although the court sometimes issues a scheduling order setting specific
dates for response and reply to a particular motion, it expects the parties to be prepared to comply
with the E.D. Mich. LRs in the absence of such an order. E.D. Mich. LR 7.1(c) and (d) prescribe a
14-day period for filing responses and five days for replies. 

iii. Separate motion and brief:  E.D. Mich. LR 7.1(b) requires that motions and responses to be
accompanied by a separate brief. Under no circumstances may a motion be included within or
tacked onto a response or a reply. 

iv. Excess pages: If a party wishes to submit a brief exceeding the 20-page limit set forth in E.D.
Mich. LR 7.1(b) or a reply in excess of the 5-page limit in  E.D. Mich. LR 7.1(d), the party may
submit an ex parte application pursuant to E.D. Mich. LR 7.1(b), and the court will consider the
complexity of the issues involved. 

v. Oral argument: After reviewing the motion, response, and reply, the court may decide the matter
without oral argument. However, if the issue is complex or if one or more  attorneys requests, the
court will schedule oral argument. 

vi. Format for briefing: Particularly lengthy submissions are to be bound along the left margin,
book-style, not at the top. The court neither requires nor desires a "notice of hearing" praecipe to be
included with a motion.

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1


Pretrial Proceedings
     i. JFPTO: Pursuant to E.D. Mich. LR 16.2, the court requires the Joint Pretrial Order to be filed
one week before the final pretrial conference. Witnesses may be added to the JFPTO only by
agreement or by motion. 

     ii. Final pretrial conference: This conference is typically held in chambers off the record two to
six weeks before trial. 

     iii. Trial adjournments: Trial adjournments are seldom granted, and counsel are expected to
resolve any possible date conflicts immediately upon the issuance of the scheduling order or to
arrange for another member of the firm to conduct the trial. 

      iv. Settlement and Alternative Dispute Resolution: The court encourages the parties to agree
to participate in alternative dispute resolution, including, e.g., non-binding facilitative mediation, and
adopts a flexible approach in matching cases with appropriate means of resolution. If the parties sign
a Stipulated Request for Case Evaluation under the Michigan sanctions protocol, the court will refer
the case to case evaluation under the Michigan rules. In nearly all jury cases, the court will inquire as
to the position of the parties with respect to their settlement positions, and will often actively
facilitate negotiations. Settlement conferences are routinely combined with the final pretrial shortly
before the trial month approaches; earlier settlement conferences may be held upon request. In
non-jury cases, another judicial officer or an outside mediator may be enlisted to assist the parties in
settlement discussions. 

      v. Exhibits: The court requires that exhibits be exchanged prior to trial and that they be marked
by counsel with separate numbers for Plaintiff (usually beginning with 101) and Defendant (usually
beginning with 501). Counsel will retain custody of exhibits during trial and pending appeal. A
bench book of exhibits must be supplied for the court. There is no special form for motions in
limine but such motions must be filed by the final pretrial and are decided before trial to the extent
possible. 

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr16.2
http://www.mied.uscourts.gov/pdffiles/ClelandStipcaseeval.pdf


Trial, generally
The court uses a two-month "trailing docket" for trial setting. At the time the scheduling order is
issued, the parties are notified to which trailing docket they will be assigned; as the trailing docket
approaches, the court's case manager will provide a listing of the upcoming trials in order. Counsel
are then expected to stay in contact with other counsel ahead of them on the docket to learn the status
of the docket and the likely date that their trial will begin. 

http://www.mied.uscourts.gov/pdffiles/Clelandlisting.pdf


Jury Trials
    i. Jury selection: The court will generally seat a jury of eight to ten. There are no "alternates."
The court uses the "struck jury" system for jury selection. The court provides an explanation of the
process for counsel who are unfamiliar with the system. 

    ii. Voir Dire: The court conducts voir dire, but allows counsel to propose, in writing, specific voir
dire questions to be asked by the court. As outlined above, challenges in the struck jury system are
made in a manner that jurors do not know which party has excused them. 

    iii. Note-taking and juror-proposed questions: The court permits jurors to take notes during
trial, and also permits jurors to propose follow-up questions to be asked of witnesses. The court
explains this procedure to the jury and cautions them. Jurors are able to write their questions at the
conclusion of each witness's testimony on cards which are collected and reviewed by the judge and
counsel on the record at side bar; if the questions are unobjectionable, the court will ask them of the
witness. Counsel are then permitted to follow up with pertinent additional questions as desired. 

    iv. Jury instructions: Instructions must be agreed upon to the greatest extent possible among the
parties, and filed at least five business days before trial. The court uses its own generic introductory
and concluding civil instructions. The jury receives preliminary instructions on the elements of the
claims and defenses before the opening statements, and final instructions are delivered to the jury in
written form in addition to the oral presentation from the bench. 

    v. Courtroom Schedule and other matters: The court generally holds trial on a daily basis
between the hours of 8:30 a.m. and 1:00 p.m., with a 30-minute break at 10:30. The court will not
allow multiple counsel for one party to interrogate the same witness or give opening statements or
closing arguments. The court does not generally impose a strict time limitation for opening
statements and closing arguments but expects that openings and closings in uncomplicated cases can
be done in less than 30 minutes. There may be time limitations imposed on direct or
cross-examination in some cases. The court generally requires counsel to request permission to
approach a witness and the bench. 

http://www.mied.uscourts.gov/pdffiles/ClelandBlindStrikeSystem.pdf


Non-Jury Trials
The court issues a separately-tailored non-jury scheduling order which, among other things, requires
consolidated proposed findings of fact and conclusions of law to be filed before trial. 

http://www.mied.uscourts.gov/pdffiles/Clelandnonjuryschedorder.pdf


Temporary Restraining Orders
The court rarely grants temporary restraining orders ex parte, generally requires notice to be
provided and has found that many preliminary injunction requests have been agreed to before the
time scheduled for a hearing. The court thus encourages notice and consultation among the parties to
discuss possible resolution. The court issues a preliminary injunction scheduling order in
anticipation of the hearing setting forth certain requirements similar to preparation for a non-jury
trial. 

http://www.mied.uscourts.gov/pdffiles/Clelandprelinjschedorder.pdf


Appearances and Conduct of Counsel
i. Pro Hac Vice appearances: E.D. Mich. LR 83.20(c) does not allow pro hac vice admission of
counsel, and the court does not vary from that Rule. 

ii. Withdrawal of an appearance: The court presumes that counsel who enter a case will remain in
place through either the disposition of the case or the substitution of replacement counsel. In
extreme or unusual circumstances, counsel may be permitted to withdraw unless the party
represented is a corporate entity. In such cases, a substitution of counsel is required since a
corporation cannot be heard except through counsel. The court readily permits substitution of new
counsel so long as substitute counsel is prepared to proceed on the established schedule without
dely. 

iii. Conduct of counsel in trial: The court provides a Guideline for Conduct of Trial Counsel with
specific information on the court's expectations for the conduct of hearings and trials. In it, the court
states, among other things, that it discourages excessive sidebar conferences and requests counsel to
make sidebar matters known either before the opening of jury presentation or at other times when
the jury would not be inconvenienced by out-of-presence discussions. The court directs that any
objection made during trial is to be delivered without extraneous argument or lecturing to the jury. 

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr83.20
http://www.mied.uscourts.gov/pdffiles/clelandconductcounsel.pdf


Initial Appearances
The court may conduct an early in-person, in-chambers orientation conference with counsel at
which discovery receipt is discussed and confirmed, the likelihood of motions is discussed and
deadline and trial dates are set. 



Standing Orders
Standing Orders The court issues an Order Amending Standing Order in each criminal case that
modifies to some extent the details of this district's Standing Order in Criminal Cases, and further
defines the court's expectations of counsel. 

http://www.mied.uscourts.gov/pdffiles/ClelandCrimStanOrdAmend.pdf


Motion Practice
E.D. Mich. LR 7.1(a) requires parties to seek concurrence in relief to be requested before filing a
motion; failure to comply or to state the details of compliance as required may result in a denial of
the motion without response. The court thus discourages meaningless"boilerplate" criminal motions
(e.g., a "Motion to Disclose 404(b) Evidence" is unnecessary since Rule 404(b) requires only that a
"request" be made to preserve the issue). The court sometimes issues scheduling orders setting
specific dates for response and reply to motions, but expects the parties to be prepared to comply
with the local rules in the absence of such an order. E.D. Mich. LR 7.1(b) requires motions and
responses to be accompanied by a separate brief. If a party wishes to submit a brief exceeding the
20-page limit set forth in E.D. Mich. LR 7.1(b) or a reply in excess of the 5-page limit in E.D. Mich.
LR 7.1(d), the party may submit an ex parte application pursuant to E.D. Mich. LR 7.1(b). The court
often decides motions without oral argument, but if the issue is complex or requires testimony, the
court will schedule dates as needed.   

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1
http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr7.1


Guilty Pleas and Sentencing
i. Guilty pleas, generally: The court favors Rule 11(c)(1)(B) pleas and carefully considers any
government or joint non-binding sentencing recommendations. The court does not favor, and
generally will not accept a Rule 11(c)(1)(c) plea where the agreement uses binding language, e.g.
that the sentence cannot exceed a certain level, or cannot exceed a particular point of the applicable
guideline range. The court engages in an fairly extensive Rule 11 colloquy with the defendant in the
course of receiving a plea. The court informs the parties in writing or in open court before
sentencing if it decides to reject a plea agreement or any of its provisions. 

ii. Guideline calculations: The parties may, if they wish, agree to or predict a particular applicable
range, but the court will always calculate the final range. In such cases, the court does not permit the
defendant to withdraw the plea simply because the guideline range turns out to be higher than
counsel have predicted that it would be.

iii. Deadline and final pretrial procedure: The court enforces a negotiated guilty plea cut-off date
(usually seven to 14 days before trial). A later negotiated plea will not be accepted without good
cause shown. The court will address the defendant on the record at the final pretrial conference and
ensure that rejection of a possible plea agreement is his own decision, and that it is done knowingly
after considering advice of counsel. To insure that the defendant is fully informed on the record, the
court will ask the AUSA to state the proposed plea that is being rejected, including the projected
guideline range. 

iv. Alford pleas: The court will consider an Alford plea with or without government approval, but
acceptance of such a plea is not guaranteed. 

v. Nolo Contendere pleas: The court will consider a nolo contendere plea even over government
objection, but acceptance of such a plea is not guaranteed. 

vi. Presentence reports: The court requires a presentence investigation and report prior to
sentencing on each case, including for corporate defendants. Disputes relating to computation of
sentencing guidelines are typically resolved by hearing just prior to sentencing. The court will issue
an Order Defining Counsel's Presentence Report Responsibilities upon a defendant's conviction.
The order outlines the responsibilities of counsel in preparing for sentence and instructs counsel on
the format in which objections to the report are to be stated. The court occasionally attends
sentencing council prior to passing sentence and always meets with the probation officer before
sentencing. 

vii.  Self-reporting to custody: The court will, on occasion, permit a defendant to self-report to the
custodial facility, particularly if the defendant has provided substantial assistance or if government
recommends such treatment. If a defendant who has entered a guilty plea has been free on bond and
presented no problems, the court considers such behavior favorably in deciding whether to allow
self-reporting, but a guilty plea and proper behavior does not lead to automatic approval. 

http://www.mied.uscourts.gov/pdffiles/Clelandrule11colloquy.pdf
http://www.mied.uscourts.gov/pdffiles/Clelandpresentenceproc.pdf


Trial
     i. Pretrial briefing; witness and exhibit lists: The court appreciates, but does not require
submission of a trial brief in criminal cases. If a trial brief is submitted, it should, among other
things, inform the court about the party's proposed resolution of anticipated evidence problems. The
court requires that the government and the defense submit a witness list and an exhibit list in
advance of trial. The court urges the government to disclose Jencks materials well in advance of the
trial, and in the event that some of the information is not disclosed pursuant to the Act until the
witness testifies, the court allows a reasonable amount of additional time during trial for the defense
to prepare before proceeding. 

     ii. Jury selection: The court utilizes the "struck jury" system for jury selection and the exercise of
peremptory challenges. The court provides an explanation of the process for counsel who are
unfamiliar with the system. For multi-defendant criminal trials the court encourages attorneys to
work out procedure for peremptory challenges among themselves. In such trials, if counsel cannot
agree among themselves, the court will allocate peremptory challenges depending on the
circumstances of the case. The court very rarely permits jury questionnaires to be submitted to the
venire in advance of jury selection, for counsels' use in exercising challenges for cause. 

     iii. Jury Instructions: The court issues an order requiring counsel to confer and attempt to agree
on instructions. All instructions are reviewed and disputes resolved in advance of trial to the greatest
extent possible either by agreement or by hearing on the record. The court has its own standard
introductory and concluding instructions, and counsel are directed to concentrate on elements of the
offense, the defense(s), etc. The jury is charged before final argument. 

     iv. Note-taking and juror-proposed question: The jury will be permitted to take notes, and will
ordinarily be permitted to propose written follow-up questions of witnesses. The court instructs and
cautions the jury carefully in such matters. Whenever a juror-proposed question is presented,
counsel go over the question out of the jury's hearing, are able to state objections and are invited to
ask additional pertinent questions after any such question is put to the witness. 

     v. Courtroom schedule and other matters: The court generally holds trial each day between the
hours of 8:30 a.m. and 1:00 p.m., with a 30-minute break at 10:30. The court does not allow multiple
counsel for one party to interrogate the same witness or share time in opening statements or in
closing arguments. The court does not generally impose a strict time limitation for opening
statements and closing arguments but expects that openings and closings in uncomplicated cases can
be done in less than 30 minutes. There may be time limitations imposed on direct or
cross-examination in some cases. The court generally requires counsel to request permission to
approach a witness and the bench. 

http://www.mied.uscourts.gov/pdffiles/ClelandBlindStrikeSystem.pdf
http://www.mied.uscourts.gov/pdffiles/Clelandintroconcludinglanguage.pdf
http://www.mied.uscourts.gov/pdffiles/Clelandinstructscautions.pdf
http://www.mied.uscourts.gov/pdffiles/Clelandinstructscautions.pdf


Appearances and Conduct of Counsel
i. Pro Hac Vice appearances: E.D. Mich. LR 83.20(c) does not allow pro hac vice admission of
counsel, and the court does not vary from that Rule. 

ii. Withdrawal of an appearance: An attorney who enters an appearance in a criminal case will be
presumed by the court to be committed to remain in the case through the filing of any notice of
appeal. The court does not permit the withdrawal of retained counsel simply because a fee dispute
has emerged after counsel has undertaken representation. The court readily permits substitution of
new counsel so long as substitute counsel is prepared to proceed on the established schedule without
delay. 

iii. Rule 44(c) joint representation: The court almost never will permit the representation of more
than one defendant by a single attorney, and will issue a Rule 44(c) Order for Hearing in such
instances. 

iv. Conduct of counsel in trial: The court provides a Guideline for Conduct of Trial Counsel with
specific information on the court's expectations for the conduct of hearings and trials. In it, the court
states, among other things, that it discourages excessive sidebar conferences and requests counsel to
make sidebar matters known either before the opening of jury presentation or at other times when
the jury would not be inconvenienced by out-of-presence discussions. The court directs that any
objection made during trial is to be delivered without extraneous argument or lecturing to the jury. 

http://www.mied.uscourts.gov/altindex.cfm?pagefunction=localRuleView&lrnumber=lr83.20
http://www.mied.uscourts.gov/pdffiles/ClelandRule44(c)JointRepHrng.pdf
http://www.mied.uscourts.gov/pdffiles/clelandconductcounsel.pdf


Patent Cases
Judge Cleland has adopted standard orders to be presumptively used in patent cases. The timeline
(below) can be reviewed for an overview of case related goals. At the beginning of each patent case,
the court will enter the default protective order and the notice of scheduling conference. At the
conference, counsel will propose and discuss a consolidated view of appropriate deadlines and
procedures, and the court will then enter a version of the model scheduling order. 

1. Notice and Order Setting Scheduling Conference in Patent Cases 

2. Model Rule 26(f) Report and Proposed Scheduling Order for Patent Infringement Cases 

3. Default Protective Order in Patent Cases 

4. Typical timeline for a Patent Infringement Case 

http://www.mied.uscourts.gov/pdffiles/ClelandProposed Order Setting Scheduling Conference.doc
http://www.mied.uscourts.gov/pdffiles/ClelandModel Scheduling Order cleland preferences.doc
http://www.mied.uscourts.gov/pdffiles/ClelandDefault Protective Order.doc
http://www.mied.uscourts.gov/pdffiles/ClelandTimeline 2-25-2012.pdf



