EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

THOMASG. FLECK, JR.,
Plaintiff,
Case Number: 98-10257-BC
V. Honorable David M. Lawson

TITAN TIRE CORPORATION,

Defendant.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

The plaintiff commenced an action in the Alpena County, Michigan Circuit Court
contending that he was severely injured when atire designed and manufactured by the defendant
exploded while the plaintiff was trying to mount it on a wheel rim. The plaintiff alleges that the
tire’ sdesign was defective and that it wasnot reasonably fit foritsintended purpose. The defendant
removed thisaction to this Court on the basisof the Court’ sdiversity jurisdiction, 28 U.S.C. § 1332,
and has now moved for summary judgment. The Court entertained the arguments of the parties
through their respective counsd in open court on April 12, 2001. Becausethe Court determinesthat
the defendant before the Court did not design the tire, and that there is no genuine issue of material
fact on the question of the defendant’ sfreedom from negligencein manufacturing thetire, the Court
will grant the defendant’ s motion for summary judgment asto counts one and two of the complaint.
However, the motionwill be denied asto count three because thereisamaterial factual dispute that

must be resolved at trial on the question of whether the defendant breached its implied warranty.



l.

The plaintiff, ThomasFleck, wasinjured while he wasingalling anew tire on a customer’s
wheel rim while he was employed at the Quality Farmand Feed storein Alpena, Michigan. Quality
Stores Corporation of Muskegon, Michiganisthelargest farming goodsretailer inthe United States
and operates 350 stores nationwide. The Alpenastore, known asQuality Farm and Flegt (“ QF& F”),
sellsand installs automobiletiresin its motor vehicle service department, which consists of adual-
bay garage containing two professional tire mounting machines, among other equipment.

The plaintiff, a high school graduate with no additional vocational training, was hired by
QF&F asan “assembler” in April 1997. Hisresponsbilitiesincluded assembling barbeque grills,
garden tractors and a variety of other implements.

Several weeks after plaintiff’s hire, an employee by the name of Robert Besky on one
occasion was falling behind in his duties. Besky was primarily responsible for the installation of
tiresintheautomotive service department. Management asked the plaintiff towork with Besky and,
after being “shown the ropes,” the plaintiff was deemed a “tire installation employee’ for the
duration of his tenure at QF&F through 1999. According to QF&F's policy, as a tire installer
plaintiff was to receive educational manuals, view atraining video, and be exposed to hands-on
instruction. However, the plaintiff received only limited instruction provided by Besky sufficient
to alow plantiff to install tires.

Besky left within weeks of the plaintiff beginning tireinstallation duties. Although hewas
not put inasupervisory role, the plaintiff assumed most of Besky’ sduties, with the assistance of co-
employee Brian Morgan as needed. The usual procedure, as asserted by plaintiff and Morgan but

contested by management, wasthat “the manager and the salespersonsdid all the selling of thetires
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and then they told [Morgan and plaintiff] which tiresto put on.” Brian Morgan Dep. at 31.

On July 3, 1997, approximately three months after his hire and having installed
approximately 100 tires for QF&F, Thomas Fleck Dep. at 39, the plaintiff was summoned to the
service department to install tires on afour-wheel-drive light duty pick-up truck estimated to be a
model produced inthe 1970s. Inwhat has been alleged to be “typical fashion,” plaintiff reported to
store manager Stan Windy. When the plaintiff arrived at the service bay in the garage, the tires had
been “ pre-selected” for him and were lying on the floor of the garage. Windy directed the plaintiff
to install the tires on the pick-up truck.

It is undisputed that the plaintiff began the installation by utilizing what he recalled to be a
“Coates” model tirechanging machinewithavertical ‘ pipe’ and cone-type screw cap.” Fleck Dep.
at 54-56. Plaintiff also recalled that although an air hose with a*“clip-on chuck” and “in-line” air
pressure gauge was available to enable an employee to attach the hoseto the tire’ svalve stem and
step away during inflation, plaintiff did not usethat air hose. Rather, plaintiff recalls that he used
another air hose without a clip-on chuck and in-line gauge, which required him to hold the air hose
against the valve stem to inflate the tire and to check air pressure with a hand-held pressure gauge.
Fleck Dep. at 71.

Unbeknownst to the plaintiff, the rims on the truck were 16.5 inch aftermarket production
rims. Thesize of the rimswas not apparent simply by looking at them. Windy believed them to be
16.0 inch rims, and plaintiff did not attempt to verify the rim size or check the size of thetire. The
tires selected for installation were 16.0 tires intended for use exclusively on 16.0inchrims. Dueto
the minimal size difference between 16 inch and 16.5 inch rims and the recognized danger of

explosion caused by inflating a 16 inch tire on a 16.5 inch rim, 16 inch tires, including the subject
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tire, display awarning on thesidewall cautioning against installation on 16.5inch rims. The subject
16 inch tire carried the following warning on the sidewall:
CAUTION —DO NOT USE ON 16.5 DIA. TUBELESS RIM
LT 235/85R16
MOUNT ONLY ON 16" RIMS APPROVED FOR RADIAL LT TIRES.
DANGER: MAINTAINRECOMMENDED TIRE PRESSURE AND
FOLLOW OWNER' SMANUAL ORVEHICLETIRE PLACARD.
ONLY SPECIALLY TRAINED PERSONS SHOULD MOUNT
TIRE. TOAVOID FATAL EXPLOSION, NEVER EXCEED 40PS]
TO SEAT LUBRICATED BEADS ON CLEAN UNDAMAGED
RIM. UNDER INFLATION/OVERLOADING, IMPROPER
REPAIRS CAN CAUSE SUDDEN FAILURE. INSPECT
REGULARLY FOR DAMAGE. IMMEDIATELY REPAIR
PUNCTURE PROPERLY. NEVER MIX RADIAL AND NON-
RADIAL TIRESON SAMEAXLEORRADIAL ON FRONT AND
NON-RADIAL REAR.

Plaintiff did not attempt to determine the size of the wheel rims on the pickup truck. If he
had attempted to ascertain the rim diameter, however, he only would have observed incomplete
markingson therim. Nevertheless, plaintiff still could have checked the size of the old tireshewas
removing from those rims, which werein fact marked as 16.5 inch tires. The plaintiff assumed that
Windy selected the appropriate tires to match the wheels.

According totheplaintiff, heremoved thefirst of thefour tire/rim assembliesfrom thetruck.
He then locked it down on the tire changing machine, and proceeded to ‘ break down’ and remove
the old tire from the rim. With the rim still on the changing machine, the plaintiff took one of the
pre-selected tires and installed it on therim. He then attached the chuck end of the air hose on the

valve stem and began tryingto inflate the new tire, without success. Then, the plaintiff removed the

tire/rim assembly from the mounting machine, reinserted the chuck in the vave stem with thetire
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standing onitstread, and resumed inflating while bouncing thetireand pushingdown againstit. The
tire started taking air, so the plaintiff laid it on its side and continued to inflate it. The plaintiff
testified that he heard one small “pop” which he believed to be one of the beads “ seating” against
the rim flange. He continued inflating, and an explosion occurred seconds later. Although the
plaintiff doesnot recall looking a& agauge asheinflated thetire onitsside, he estimatesthat thetire
pressure had reached 25 to 30 pounds when the tire exploded. The explosion of the tire shattered
bones in the plaintiff’s right arm and hand allegedly causing permanent injury.

Thetirein question wasmanufactured by defendant, Titan TireCorporation (“ Titan”). Titan,
an lllinois corporation headquartered in lowa, agreed to manufacture the tire for the Pirelli
Armstrong Tire Corporation (“Armstrong”). Armstrong supplied the design specifications,
determined the language and placement of the warnings, and sold the tires to its distributors,
including QF&F. It isundisputed that Titan did not contribute to the actud design of the tire.

It appearsthat the plaintiff did not |earn that the named defendant was not the designer of the
tire until after the period of limitations expired as to Armstrong. In all events, there has been no
effort tojoin Armarong in thislawsuit. Titan has moved for summary judgment, contending that
sinceit did not design the tire, and there is no evidence that it was negligent in manufacturing the
tire, theplaintiff cannot establishliability. Titan also hascatalogedalist of negligent actscommitted
by the plaintiff which, the defendant argues, preclude a finding of causation. Those acts include
mismatching the tire and rim size; removing the tireand rim from itslocked-down position on the
mounting machinetoinflatethetire; failing to lubricate the beads of thetire; hitting or bouncing the
tire against the ground and using the entire weight of his body to force the beads of the mismatched

tire to seat; inflating the tire without an extension hose equipped with a clip-on chuck and in-line
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gauge which would have allowed him to stand a safe distance from the tire trgjectory zone during
inflation; standing directly in thetire tragjectory zone when inflating the tire; and inflating the tire
without a restraining device. Finally, the defendant asserts that plaintiff’s failure to warn claim
should be dismissed in that additional warnings would not have been heeded by plaintiff, and
furthermore, QF& F as atire distributor qualified as a“ sophisticated user” of the product.

Inresponse, the plaintiff, while acknowledging that Titanisnot the designer and that thetire
wasmanufactured according to specifications, arguesthat Titan isnegligent nonethel essbecausethe
design of the tire was so obviously defective that no reasonable person would manufactured atire
tothosedesign specifications. Based onthispremise, theplaintiff advancesthreetheoriesof liability
against the defendant: (1) that the defendant negligently “designed and produced” an unsafetire
whose bead wires were of insufficient strength to prevent explosion in cases where the tire was
mismatchedwitha16.5inchrim (Count1); (2) that the defendant failed to properly warnthe plaintiff
of the danger of a mismatch exploson (Count I1); and (3) that the defendant breached itsimplied
warranty that thetirewasreasonably fit for the purposes and usesintended or reasonably foreseeable,
including the mismatched mounting of the tire on a16.5 inch rim (Count I11).

.

A motion for summary judgment under Fed. R. Civ. P. 56 presumesthe absence of agenuine
issue of material fact for trial. A party opposing a motion for summary judgment must show by
affidavits, depositions or other factual material that there is “evidence on which the jury could
reasonably find for the [non-moving party].” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 214
(1986). Inother words, the Court must view the evidenceand draw all reasonableinferencesinfavor

of the non-moving party, and determine “whether the evidence presents a sufficient disagreement
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to require submission to ajury or whether it is so one-sided that one party must prevail as a matter
of law.” Id. “Thetest iswhether the party bearing the burden of proof has presented ajury question
as to each element of the case.” Davis v. McCourt, 226 F.3d 506, 511 (6th Cir. 2000). Summary
judgment isnot avehiclefor atria by affidavits; the court looks only to determinewhether thereis
agenuine issue for trial. DBM Technologies, Inc. v. Local 227, 257 F.3d 651, 655-56 (6th Cir.
2001).

A party may support a motion for summary judgment by demonstrating that an opposite
party, after sufficient opportunity for discovery, isunabl eto meet her burden of proof. Celotex Corp.
v. Catratt, 477 U.S. 317, 323 (1986). Thenon-moving party may not merely rely upon the pleadings
to oppose amotion for summary judgment but must come forward with affirmative evidencein the
form of materials described in Rule 56(c) to establish agenuineissue on amaterial fact. /d. at 324.
Evenin complex cases, “where the record taken as awhole could not lead arational trier of fact to
find for the non-moving party, thereisno ‘genuineissuefor trial.”” Matsushita Electrical Industrial
Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 552 (1986).

In order to establish an genuineissue on afact that is material, that is, afact of consequence
to the determination of the action, the party opposing the motion for summary judgment must
demonstrate specific facts, as opposed to mere conclusions, which creates atriable issue on each of
the elements of her claim. When expert testimony is necessary to establish an element of aclaim,
the expert’ s affidavit likewise must be based on facts, and reasonabl e inferences drawn therefrom.
Williams v. Ford Motor Company, 187 F.3d 533, 543 (6th Cir. 1999). The mere presence of
opposing experts does not guarantee “ afree passto trial every time that aconflict of fact is based

onexperttestimony.” Id. at 544. Theability of the expert witnessto rely on inferencesmore sothan
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alay witness does not discharge him of hisresponsibility to provide afactual basis and process of
reasoning that makes his conclusions viable for summary judgment purposes. Id. at 544.
[1.

Asnoted above, the defendant hasinvoked this Court’ sjurisdiction on the basisof diversity
of citizenship. In federal cases based on diversity jurisdiction, the court must apply state law as
dictated by applicable state’ s highest court and legislature. Erie R.R. v. Tompkins, 304 U.S. 64, 78
(1938). If the state’ s highest court has not decided an issue, then “ the federal court must ascertain
the state law from *all relevant data.’” Garden City Osteopathic Hosp. v. HBE Corp., 55 F.3d 1126,
1130 (6th Cir. 1995) (quoting Bailey v. V&O Press Co., 770 F.2d 601, 604 (6th Cir. 1985)).
“Relevant data” includes the state’ sintermediate appellate court decisions, id., aswell asthe state
supreme court’ s relevant dicta, “ restatements of law, law review commentaries, and the * majority
rule’ among other states.” Angelotta v. American Broad. Corp., 820 F.2d 806, 807 (6th Cir. 1987).

In this case, Michigan law governs. The Court therefore shall examine the plaintiff’s
complaint under Michigan law andin light of the defendant’ sthree argumentsto determinewhether
the evidentiary materials submitted create a genuine issue of fact for trial.

A.

In Michigan, aproducts liability action is defined by statute as “an action based on alegal
or equitable theory of liability brought for the death of aperson or liability for injury to a person or
damage to property caused by or resulting from the production of a product.” Mich. Comp. Laws
§ 600.2945(h) (West Supp. 2001). By “product,” the statute refersto any and all of its component
parts. Mich. Comp. Laws 8 600.2945(g) (West Supp. 2001). “Production” of aproduct includesits

“manufacture, construction, design, formul ation, devel opment of standards, preparation, processing,
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assembly, inspection, testing, listing, certifying, warning, instructing, marketing, selling, advertising,
packaging, or labeling.” Mich. Comp. Laws 8§ 600.2945(h) (West Supp. 2001).

Traditional principles of products liability law recognize three types of defects:
manufacturing defects, defects due to faulty design, and defects due to inadequate instructions or
warnings. Restatement (Third) of Torts: Products Liability 8 2 (1998). To provide compensation
for injuries caused by such defects, Michigan recognizes two distinct causes of action for product
failures: negligenceandimplied warranty. Gregory v. Cincinnati, Inc. 450 Mich. 1,12, 538 N.W.2d
325, 329 (1995); Hollister v. Dayton Hudson Corp., 201 F.3d 731, 736-37 (6th Cir. 2000).

Asagenera rule, the negligence action focuses on the conduct of the manufacturer, whereas
implied warranty focuses on the condition of the product. Prentis v. Yale Mfg. Co., 421 Mich. 670,
692, 365 N.W.2d 176, 186 (1984). These theories are not always mutually exclusive. When used
to attack design and warning defects, thetwo theories may effectively requirethe same elementsand
proofs. Bouverette v. Westinghouse Elec. Corp., 245 Mich. App. 391, 395, 628 N.W.2d 86, 90
(2001). Asaresult, indesign defect cases against amanufacturer, only anegligence cause of action
iscognizable. Prentis, 421 Mich. at 693, 365 N.W.2d at 186. Nonetheless, thetwo causes of action
remain separate theories with distinct elements. Lagalo v. Allied Corp., 457 Mich. 278, 287 n.11,
577 N.W.2d 462, 466 n.11 (1998).

The negligence cause of action recognizes that manufacturers have aduty to use reasonable
care to design and produce a product that is reasonably safe for its intended, anticipated, or
reasonably foreseeableuse. Prentis, 421 Mich. at 694, 365 N.W.2d at 187. Todemonstrateadesign

defect, Michigan law imposes a heavy burden upon plaintiffs, who must prove the following:



(2) that the severity of the injury was foreseeable by the manufacturer; (2) that the

likelihood of occurrence of her injury wasforeseeable by themanufacturer at thetime

of distribution of the product; (3) that there was a reasonable alternative design

available; (4) that the available aternative design was practicable; (5) that the

available and practicable reasonable alternative design would have reduced the
foreseeable risk of harm posed by defendant’ s product; and (6) that omission of the
availableand practicablereasonabl ealternative design rendered defendant’ sproduct

not reasonably safe.

Hollister, 201 F.3d 731 at 738. Thus, to succeed in a negligence cause of action, the products
liability plaintiff must prove actual fault. Prentis, 421 Mich. at 688-90, 365 N.W.2d at 184-85.

There is no dispute that Titan produced the tire to specifications dictated by Armstrong,
including thelanguage and placement of warningson thetirecautioninginstallersthat thetire should
not be placed ona 16.5 inch wheel. Therefore, Titan argues that count one alleging a design defect
must be dismissed.

Design defect claims must be distinguished from manufacturing defect claims. The former
isgenerally alleged whenadefect isapparent indl like products manufacturedin conformancewith
adesign. Cavalier v. Werner Co., 976 F. Supp. 672 (E.D. Mich. 1997). The latter is generaly
alleged when the accident product differs from comparable products typically produced by the
manufacturer. Id. “[U]nlike manufacturing defects, design defects result from deliberate and
documentabledecisions. ...” Prentis v. Yale Mfg. Co., 421 Mich. 670, 689; 365 N.W.2d 176, 185
(1984).

The plaintiff acknowledgesthat he does not allege amanufacturing defect. Rather, heurges

the Court to construe count one as a claim against defendant for manufacturing the subject tire

pursuant to an “obviously defective and dangerous’ design.
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Michigan law al so recognizes another form of manufacturer liability when the manufacturer
isnot thedesigner of the product. In Huff'v. Ford Motor Co., 127 Mich. App. 287, 338 N.W.2d 387
(1983), the Michigan Court of Appeals held that amanufacturer of a product made according to the
design specifications of its customer could be liable to athird party injured by the product if the
design specifications were so obviously defective and dangerousthat no reasonable person would
follow them. 7d. at 294-95, 338 N.W.2d a 390-91. Inthat case, defendant Envirofab manufactured
a waste storage tank which was designed by another contractor and installed at a Ford Motor
Company engineplant. Thetank designdid notincludeventilation or internal lighting. Theplaintiff
wasapainter hired to apply acoating to theinside of the newly-fabricated tank. The coatingemitted
volatilefumes. While he was in the tank, the plaintiff dropped an unguarded electrical light which
emitted sparks and caused an explosion, severely burning and eventually killing the plaintiff. The
Michigan Court of Appeals held that, as a general rule, a manufacturer who fabricates a product
according to the plans furnished by its cusomer is not liable for design defects in the product.
However, the Court, following adecision by the Fourth Circuit and quoting language from atreatise,
held that an exception to this rule applies when the plans and specifications “are so obviously
defective and dangerous that no reasonable man would follow them.” Id. at 294-95, 338 N.W.2d
at 390-91 (citing Spangler v. Kranco, Inc., 481 F.2d 373 (4th Cir. 1973) and (quoting Prosser, Law
of Torts, (4th ed.) § 104, p. 681)). Thus, the court held, “in order to withstand summary judgment
... the plaintiff must support her claim on the record with factstending to show that [the designer’
design and specifications were obviously dangerous and defective.” Huff, 127 Mich. App. at 295,

338 N.W.2d at 391.
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Therulein Huffis still good law in Michigan, although it has been found by this Court not
to apply to absolve a manufacturer of component parts from certain design defect clams asto a
completed product. See Childress v. Gresen Mfg., 690 F. Supp. 587, 590 (E.D. Mich. 1988), aff"d,
888 F.2d 45 (6th Cir. 1989). Therule and the exception create afine distinction when applied to the
manufacturer of acompleted product which containsan alleged defect designed into the product by
the manufacturer’ s customer. The manufacturer isnot liablefor ordinary defects, but may beliable
for “obvious’ ones.

The Michigan courts have not developed a principled approach for distinguishing between
“ordinary” and “obvious’ defects. In another context, however, Michigan courts have defined an
“obvious’ defect as one that is “visible or well known,” “discernible by casual inspection,” or
“apparent to those of ordinary intelligence.” Gilttenberg v. Doughboy Recreational Indus., 436
Mich. 673, 695, 462 N.W.2d 348, 358 (1990). To edablish liability under the Huff exception, then,
thisdesign defect must be so readily discernible, well-known, and apparent upon casual i nspection
that no reasonable manufacturer would make a product so designed. The obvious defect could be
apparent fromthedesignitself, such asoneallowing volatile fumesin the presence of an openflame;
or the design could be proven defective over timeby trid, error and ultimate abandonment by others
in the industry.

Inthiscase, theplaintiff contendsthat thelatter isthe case, i.e., that the multi-strand weftless
bead design has been proven to result in explosions when the bead is not properly seated, and
thereforethat design hasbeen discredited. The plaintiff urgesthis Court to concludethat the design
is “obviously” defective because other tire manufacturers have abandoned it in favor of asingle

strand wrap design.
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Plaintiff relies primarily onthe affidavit of hisexpert, Alan Milner, to establish that adefect
existed and that the defect caused the plaintiff’s injuries. Milner states that he is an engineer,
metallurgist, and product failureanal yst with specificknowledge concerning tire/rim assembliesand
explosions. He has furnished a detailed report summarizing the progression of the 16/16.5 inch
mismatch problem and the manner in which it has been addressed by major tire companies.
However, although Milner references severd studiesand draws conclusions based on those studies,
plaintiff has not attached or otherwise supplied the studies that allegedly support his expert’s
statements.

By way of background, Milner explains that when atireisinstaled on awhedl, thetireis
positioned on the rim, inflated, and the tire bead “ pops” into the wheel’ s bead seats as the pressure
increases upon inflation. Certain light duty truck 16.5 inch wheel rims have a shallow bead sedt.
The 16.5inch wheel acceptsthe 16 inchtire, acollatera probleminand of itself, but uponinflation,
the 16 inch tire’ s bead can fail, which causes the tire to explode.

In his affidavit, Milner asserts that two types of tire bead designs have been used in the
manufactureof tiresby thetire companiesover thelast thirty toforty years. a“multi-strand” design,
like the design specified by Armstrong and incorporated in the 16 inch tire manufactured by Titan;
and a“single-strand” wrap design. The Milner states that studies have shown that

[t]he vast mgjority of tirebead failures occur in tires such asthe subject 16 inch tire

which employs the so-called multi-strand weftless bead grommet design which is

subject to a particular failure mechanism which manifests itself during the bead

seating stage of thetire mounting processand causes such beadsto fal at relatively

low pressures. However, once the beads of this design are fully seated on the rim

base, they present no problem and will sustain inflation pressures well beyond the

capacity of ordinary tire inflation equipment.

Milner Aff., attached report, at 20 .
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In addition, Milner assertsthat in 16-inch tire/16.5-inch rim mismatch situations, the multi-
strand system’ s potential for failure is exacerbated thereby increasing the chance of explosion. He
reached thisconclusion based on four observationsinvolving General Tire, B.F. Goodrich, Firestone,
and Goodyear Tire and Rubber Company respectively. Thefirst involved General Tire’' sdecision
to adopt the single strand design in 1980. Milner assertsthat “failureswere prevented.” Id. at 22.
Nevertheless, General Tire reverted to using the multi-strand design (although the reason for this
decisionisnot disclosed by plaintiff or Milner), and bead failurescontinued. Second, B.F. Goodrich
performed a study in 1982 on passenger car tires with multi-strand bead designs. Tests indicated
that “single strand beads and even modified multi-strand beads had superior minimum failure
pressuresthan theregular multi-strand weftlessbeads.” 7d. at 23. Third, Firestoneadopted asingle-
strand design in the early 1990's allegedly to prevent tire explosonsin 16 inch light truck tires. 1d.
Fourth, the same design was utilized by Goodyear Tire and Rubber Company since the 1970's
“without any reported field failures.” Id.

Milner concludes, therefore, that tire compani es have been awarethat the multi-strand design
causes the 16-inch tire to explode when the tire is placed on a 16.5-inch rim. Furthermore, tire
companies have addressed the 16/16.5inch tire/rim mismatch problem by employing asingle-strand
bead system with the intent that tire explosions be prevented when tire installers foreseeably and
inadvertently place 16 inch tires on 16.5 inch wheel rims.

The Milner affidavit also concedes two important points: that at |east one tire manufacturer
has resumed the use of a multi-strand weftless bead design, and that the multi-strand weftless bead
can sustain inflation pressureswell in excess of those normally encountered when properly seated.

The seating problem generally occurs when thetire isinstalled on the wrong-sized rim. Although
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thismisuse of the product may be foreseeable, and it may result in an ordinary design defect, it does
not make out a case of an obvious design defect that should not be manufactured at all. Plaintiff has
offered no evidencethat the product as designed will inevitably lead to failure even when misused.
See, e.g., Lyall v. Leslie’s Poolmart, Inc., 984 F. Supp. 587, 599 (E.D. Mich. 1997). The fact that
one design may be better and result in lower failure rates does not mean that an alternate design is
defective. Moreover, to establish liability based on Huff, the plaintiff must show not only that the
design was defective according to the elements enumerated in Hollister, but the plaintiff must also
show that the design defect was so obviousthat no reasonabl e manufacturer would make the product
accordingtothat design. Onthisrecord, thereisno evidencethat the productisdangerouswhen used
asintended. Atmost, the plaintiff’ sevidence suggeststhat adifferent design may render the product
safer when misused. Thus, plaintiff has not offered evidence which creates a triable fact issue on
the question of an “obvious’ design defect, and therefore the defendant’s motion for summary
judgment will be granted asto Count | of the complaint.
B.

Plaintiff allegesin Count |1 that defendant failed to properly warn him of the dangers of
tire/rim mismatch explosions. In Michigan, to establish a cause of action against amanufacture or
seller for anegligent failure to warn, a plaintiff must show that the manufacturer

(1) had actual or constructive knowledge of the alleged danger, (2) had no reason to

believe that consumers would know of this danger, and (3) failed to exercise

reasonable care to inform consumers of the danger. In addition, in a negligence
action, aplaintiff must establish causation and damages. Where causationislacking,

the question of a duty to warn need not be addressed.

Peck v. Bridgeport Machines, Inc., 237 F.3d 614, 619 (6th Cir. Jan. 2001) (citations omitted).
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In this case, the plaintiff relies on affidavits from Mr. Milner and Dr. Kenneth Laughery, a
human factors expert, to establish the elements of hisclaim. Dr. Laughery aversthat the warnings
onthetire wereinadequate because they were“inconspicuous’ to theinstaller, did not informof the
nature of the hazard and the nature or severity of the consequences, and “studies have shown that
servicepeopletypically donot read tread labels.” Laughery Aff., attachedreport 12-4. Theplaintiff
does not state what would be adequate to warn professonal tireinstallers of the dangers associated
with mounting atire on the wrong size rim.

Milner suggests that plaintiff had no constructive knowledge of the danger associated with
mismatch by virtue of the warnings on thetire- DO NOT USE ON 16.5DIA. Laughery infersthat
therewasno reason for defendant to believe that consumers knew about the danger considering that
“studies have shown that many people who changetires . . . are not aware of the 16-inch tire and
16.5-inch rim mismatch safety problem.” Laughery Aff., attached report 1. Finally, Milner and
L aughery concludethat the warnings on thetire wereinadequate which suggest that reasonable care
was not exercised to warn consumers of the problem. Milner Aff., attached report, at 25; Laughery
Aff., attached report § 4.

The defendant asserts that the warnings were adequate and conspicuous. In addition, the
defendant contends that a person’s disregard for product warnings constitutes a superseding cause
and will relieve the manufacturer of liability. The defendant further argues that it cannot be held
liable under a failure to warn theory because the plaintiff qualified as a sophisticated user, and
additional warnings would not have been heeded even if defendant provided them.

Under Michigan law, proof that a plaintiff did not and would not avail himself of available

warnings can constitute a superceding cause of aninjury. Coy v. Richard’s Indus., Inc., 170 Mich.

-16-



App. 665, 428 N.W.2d 734 (1988). Inthat case, the plaintiff wasinjured while parasailing when he
crashed in a frozen hayfield. He brought suit against the parasail’ s retailer on afailure to warn
theory. Id. at 668, 428 N.W.2d & 736. A jury returned averdict of no causeof action, and the trial
court denied plaintiff’ smotion for anew trial alleging that the jury wasimproperly instructed onthe
issue of causation. The Michigan Court of Appealsaffirmed, finding that plaintiff’ sfriend obtained
the parasail and failed to thoroughly read a safety manual that warned against landings on hard
ground, and that plaintiff was aware that the saf ety manual was at the friend’ shomebut did not read
it. The court stated, “in spite of access that the two men (neither of whom was familiar with
overlandflights) had toinformation regarding such flights, both choseto disregard thisinformation.”
Id. at 670-71, 428 N.W.2d at 737. The court also observed that plaintiff's or hisfriend's conduct
was the superseding cause of plaintiff’sinjuries. Id. at 670, 428 N.W.2d at 737.

Likewise, in Formella v. Ciba-Geigy Corp., 100 Mich. App. 649, 300 N.W.2d 356 (1980),
the plaintiffs brought an action against a physician and a drug manufacturer for failure to warn of
potential harmful effectsof adrug prescribed by the defendant physician. The physician settled the
case after oneday of trial, and trial court directed averdict in favor of themanufacturer at the close
of plaintiff’ sproofs. The court of appealsaffirmed, finding that although the adequacy of awarning
isgenerally aquestion for ajury, there was no evidence presented that the manufacturer failed to
provide reasonable or adequate warnings. Id. at 655, 300 N.W.2d at 358-59. Warnings about side
effects were included in the packaging and other publications. /d. The prescribing physician’s
failureto heed the warnings of the manufacturer congtituted an “intervening, independent and sole

proximate cause” of plaintiff’sinjuries. /d. at 656, 300 N.W.2d at 359.
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In the present case, warnings were included on the product itself imprinted on the sidewall
of thetire, and a sticker was affixed to the tire tread with ared box printed around it directing that
the warnings be read. The sticker read “DANGER: READ TIRE SIDEWALL FOR SPECIAL
MOUNTINGAND USAGEINSTRUCTIONS.” Furthermore, itisuncontested that theplaintiff and
his employer disregarded MIOSHA rules, they failed to request or provide proper training, an
instructional video was not reviewed or provided to the plaintiff by his employer, and the
manufacturer’ sinstructional manual was not consulted. Inlight of these breaches, plaintiff has not
offered any evidence that additional warningswould have been heeded or had areasonabl e chance
of altering the unfortunate outcome.

Finally, asaprofessonal tireinstaller and retailer, both the plaintiff and his employer were
sophisticated users of the product. Mich. Comp. Laws 8§ 600.2947(4) provides, “Except to the
extent astateor federal statute or regul ation requiresamanufacturer towarn, amanufacturer or seler
isnot liablein aproduct liability action for failure to provide an adequate warning if the product is
provided for use by asophisticated user.” Thus, when the purchaser of the product isasophiticated

user, the manufacturer may reasonably rely upon the purchaser to warn the ultimate user and is

The defendant hasidentified several ruleviolationsbased on the plaintiff’ sown description
of the events. They include: (1) Thetire sidewall warned and MIOSHA required Fleck to confirm
the compatibility of thetireand rimsize, Mich. Admin. CodeR. 408.17237(3); (2) Thetiresidewall
and MIOSHA instructed Fleck to lubricate the beads of thetirebeforemounting, Mich. Admin. Code
R. 408.17235(b); (3) MIOSHA required Fleck to inflate the tire using an extension hose with an a
clip-on chuck and in-line gauge, Mich. Admin. Code R. 17235(5); (4) MIOSHA required Fleck to
inflatethetireinarestraining deviceif it istaken off thetire changing machine, Mich. Admin. Code
R. 408.17237(8); (5) MIOSHA warned that Fleck should never attempt to use force to seat beads of
thetire. Mich. Admin. CodeR. 408.17237(8); (6) MIOSHA mandated that Fleck shall not place his
body in the trgjectory danger zone while inflating the tire.
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relieved of the duty to warn the user directly. See Tasca v. GTE Products Corp., 175 Mich. App.
617, 627, 438 N.W.2d 625, 629 (1988)

In this case, although Armstrong as the seller in fact provided warnings about the use and
misuse of thetires, QF& F asthe operator of an automotive service facility was a sophigticated user
of thetires. In Aetna Casualty and Surety Co. v. Ralph Wilson Plastics Co., 202 Mich. App. 540,
547, 509 N.W.2d 520, 524 (1993), the court found that “ because the employer had an obligation
under [MIOSHA] to make information available to the employees that would have made the
employees aware of possible dangers, the designation of sophisticated user was particularly
appropriate.” MIOSHA rulesrequired QF& F to train its employees in the saf e use of the products
it sold and used within the scope of their employment.

Finally, “[t]o establish aprimafacie casethat amanufacturer’ sbreach of itsduty towarnwas
a proximate cause of an injury sustained, a plaintiff must present evidence that the product would
have been used differently had the warnings been given.” Mascarenas v. Union Carbide, 196
Mich.App. 240, 251, 492 N.W.2d 512, 517 (1992). In the present case, plaintiff admitted that he
never read the warnings on thetire tread label outlined in red or embossed on the side of thetire, he
never read a safety or instructional manual, and he never sought training beyond a co-worker that
“showed him the ropes.”

The Court concludes that the plaintiff has failed to offer evidence on several essential
elementsof hisfailuretowarn claim. The defendant isentitled to judgment asamatter of law, and

the Court will dismiss Count 11 of the complaint.
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C.

To sustain animplied warranty claim, theplaintiff must plead and provethat (1) the product
In question wasdefectiveand (2) the defect caused hisinjury. Hollister, 201 F.3d at 207. A product
Is defective if it is not reasonably fit for the use intended, anticipated, or reasonably foreseeable.
Latimer v. William Mueller & Son, Inc., 149 Mich. App. 620, 632, 386 N.W.2d 613, 623 (1986).
Although Michigan courtstend to avoid theterminol ogy, implied warranty imposes*“ strict” ligbility
on the manufacturer and vendorsof aproduct. Cook v. Darling, 160 Mich. 475, 481, 125N.W. 411,
413 (1910); Dooms v. Stewart Bolling & Co., 68 Mich. App. 5, 14-15, 241 N.W.2d 738, 746 (1976).

In fact, Michigan's implied warranty cause of action is more generous to plaintiffs than the strict
liability standard stated in Section 402A of the Restatement (Second) of Torts, asit only requiresthat
the product be unfit for itsordinary purpose, not that it in fact be “unreasonably dangerous.” See
generally Dooms, 68 Mich. App. at 13-15, 241 N.W.2d at 746. The amount of care used by the
manufacturer in designing and producing the product isirrelevant. Gregory, 450 Mich. at 12, 538
N.W.2d at 329.

The plaintiff in this case has offered evidence sufficient to create an issue of fact on the
guestion of whether the tire in this case was defective and that this defect caused the injury. To
support these contentions, the plaintiff has submitted the affidavits of two expert witnesses, Alan
Milner and Dr. Kenneth Laughery. According to Milner, theentire 16 inch/16.5inch tire mismatch
problem originated in the mid-1960s with the promotion of the 16.5 inch tire size for thefirst time.
Milner Aff., attached report, at 8. The 16.5 inch tire rims, dthough nominally larger than 16 inch

tires, also have dlightly smaller diameters than 16 inch tires. Milner Aff., attached report, at 3.
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Milner aversthat asaresult, it iseasy to mistake the appropriatetirefor some 16.5 inchrims. Milner
Aff., attached report, at 3.

Milner also states that one common solution to the mismatch problem is to use a single-
strand program type bead, and that by 1996, when Titan Tire manufactured thetire at issuein this
case, admost all 16 inch light truck tires were using thisdesign. Milner Aff., attached report, at 2.
Titan, however, manufactured16 inch tires with amulti-strand weftless bead design, including the
tirein this case, according to Armstrong’ s specifications. Milner Aff., attached report, at 2. There
isnoindicationthat thisalterative design woul d entail any notabl eadditional costsin manufacturing.

Plaintiff also argues that the mismatch between 16 inch and 16.5 inch tires wasforeseeable
by Titan. Milner states that it is amost impossible for even qualified servicemen to distinguish
betweenarimsrequiring 16 inchand 16.5 inchtires. Milner Aff., attached report, at 2. Sixteeninch
tires also seem to fit into rims designed for 16.5 inch tires, and the distinction is often not noticed
until the tire explodes or comes apart. Milner Aff., attached report, at 3. Plaintiff’s other expert,
Kenneth Laughery, supportsthiscontention, stating that a16 inchtire placedinal16.5inch rimwill
hold air and appear normal. Laughery Aff., attached report, at 3.

It is reasonable to conclude that a 16 inch multi-strand weftless bead design tireis not a
merchantable substitute for atrue 16.5 inch tire. Based on the evidence sated in the plaintiff’s
affidavits, areasonable jury could find that the tire-mismatch problem was foreseeable.

The defendant does not discuss the merits of theimplied warranty claim, but only requests
that summary judgment be granted “on all claims.” However, Michigan courts have made it clear
that implied warranty is a separate cause of action, often with distinct proofs. See generally

Bouverette v. Westinghouse Elec. Corp., 245 Mich. App. 391, 628 N.W.2d 86 (2001).
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Accordingly, plaintiff will be permitted to proceed with hisimplied warranty claim, and the
motion for summary judgment asto Count I11 of the complaint shall be denied.
V.
Although the defendant is entitled to judgment as amatter of law on Counts | and 11 of the
complaint, theplaintiff has presented sufficient evidenceon Count I 11 to warrant atrial onthat count.
Accordingly, itisORDERED that the defendant’ s motion for summary judgment [dkt #53]
iSs GRANTED IN PART AND DENIED IN PART. Counts | and Il of the complaint are

DISMISSED. The motionis DENIED asto Count Ill of the complaint.

/s
DAVID M. LAWSON
United States District Judge

Date: October 4, 2001

Copies sent to:

Daniel W. White, Esq.
Dennis S. Kayes, Esqg.
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