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SETTLEMENT AGREEMENT

This Settlement Agreement is entered into, by, and between Plaintiffs
Concerned Pastors for Social Action, Melissa Mays, Natural Resources Defense
Council, Inc., and American Civil Liberties Union of Michigan; Defendants Nick
A. Khouri, in his official capacity as Treasurer for the State of Michigan; Frederick
Headen, in his official capacity as a Member of the Flint Receivership Transition
Advisory Board; Michael Finney, in his official capacity as a Member of the Flint
Receivership Transition Advisory Board; Mike Townsend, in his official capacity
as a Member of the Flint Receivership Transition Advisory Board; Joel Ferguson,
in his official capacity as a Member of the Flint Receivership Transition Advisory
Board; the City of Flint; and Sylvester Jones, in his official capacity as City
Administrator for the City of Flint; and third parties Michigan Department of
Environmental Quality and the State of Michigan, hereafter referred to individually
as “Party” and collectively as “Parties.”

RECITALS

WHEREAS, on January 27, 2016, Plaintiffs filed a Complaint in the U.S.
District Court for the Eastern District of Michigan, entitled Concerned Pastors for
Social Action, et al. v. Khouri, et al., Case No. 2:16-cv-10277. The Complaint,
ECF No. 1, seeks declaratory and injunctive relief under the citizen-suit provision

of the Safe Drinking Water Act, 42 U.S.C. § 300j-8(a);



2:16-cv-10277-DML-SDD Doc # 147-1 Filed 03/27/17 Pg 6 of 92 Pg ID 7354

WHEREAS, Plaintiffs alleged in their Complaint that the Flint Water
System is in violation of the Lead and Copper Rule’s requirements for corrosion
control treatment, tap water monitoring, notification, and reporting, Compl. 1 168-
75; and that each named Defendant is liable for the alleged violations of the Lead
and Copper Rule as an owner and/or operator of the Flint Water System within the
meaning of the Safe Drinking Water Act, Compl. {1 29-30;

WHEREAS, Defendants answered Plaintiffs” Complaint, denied liability,
and denied that any violation of the Lead and Copper Rule has taken or continues
to take place; and Defendants Michigan State Treasurer and Members of the Flint
Receivership Transition Advisory Board denied they were operators of the Flint
Water System within the meaning of the Safe Drinking Water Act, see ECF Nos.
65, 69;

WHEREAS, on November 10, 2016, the Court issued an opinion and order
granting Plaintiffs” motion for a preliminary injunction, ECF No. 96;

WHEREAS, on November 21, 2016, State Defendants filed a notice of
appeal from the order granting a preliminary injunction, ECF No. 99;

WHEREAS, on December 13, 2016, State Defendants filed a motion to
dissolve the preliminary injunction, ECF No. 110, and on December 20, 2016,
Plaintiffs filed a motion to enforce the preliminary injunction, ECF No. 116;

WHEREAS, on December 19, 2016, counsel for Governor Rick Snyder
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wrote to the Court requesting the appointment of a mediator to facilitate resolution
of the Case;

WHEREAS, on December 28, 2016, the Court appointed a mediator to
facilitate settlement discussions among the Parties to this Agreement, ECF No.
122, and the Parties have since engaged in arm’s-length settlement discussions;

WHEREAS, all Parties agree that replacing all lead and galvanized steel
water service lines in the City of Flint with copper water service lines will help
reduce lead contamination in the City’s drinking water;

WHEREAS, the Parties have agreed to resolve this Case on the terms set
forth in this Agreement without admission of any issue of fact or law;

WHEREAS, the Parties’ entry into this Agreement is contingent upon the
Court’s incorporation of the Agreement into a judicial order over which the Court
will retain jurisdiction to enforce the Agreement’s terms;

WHEREAS, the third parties, the State of Michigan and the Michigan
Department of Environmental Quality, enter into this Agreement for the sole
purpose of aiding the Defendants in resolving this Case, and do not waive their
Eleventh Amendment immunity to the Court’s jurisdiction except as explicitly
indicated herein;

WHEREAS, the State Defendants have been named as Defendants in the

Case in their official government capacities, and the State Defendants are relying
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on the State of Michigan, Michigan Department of Environmental Quality, and the
City to provide the relief described in this Agreement;

WHEREAS, the Parties agree that resolution of this Case without the delay,
expense, risk, and uncertainties of further litigation, including trials and appeals, is
in the best interest of the Parties, the public, and judicial economy;

WHEREAS, after the voluntary exchange of information, the Parties
consider this Agreement to be a fair, reasonable, and equitable resolution of all
claims in this Case;

BASED ON THE FOREGOING RECITALS AND THE TERMS AND
CONDITIONS STATED HEREIN, the Parties agree as follows:

l. Definitions

1. Unless otherwise expressly defined in this Agreement, terms used in
this Agreement that are defined in the Safe Drinking Water Act, 42 U.S.C. 88 300f
et seq., or in regulations promulgated under the Safe Drinking Water Act, shall
have the meaning assigned to them in the statute or the U.S. Environmental
Protection Agency (EPA) regulations thereunder.

2. Whenever the terms listed below are used in this Agreement, the
following definitions apply:

a. “active water account” means any account registered with the

City through which the City legally provides drinking water at
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the address associated with that account. A water account is
“active” regardless of whether the account owner’s payments
are up to date or past due;

b. “Agreement” means this Settlement Agreement and any
attachments or exhibits expressly incorporated by reference into
this Settlement Agreement;

C. “Case” means Concerned Pastors for Social Action, et al. v.
Nick A. Khouri, et al., No. 2:16-cv-10277 (E.D. Mich. Jan. 27,
2016), and appeals arising out of that matter, including Case
No. 16-2628 in the United States Court of Appeals for the Sixth
Circuit;

d. “City” means the City of Flint, Michigan;

e. “City Defendants” means the City of Flint, and Sylvester Jones,
in his official capacity as City Administrator for the City of
Flint;

f. “Community Water Resources Site” means one of nine points
of distribution (PODs) where the State of Michigan presently
makes bottled water, faucet filters, faucet filter cartridges, and
household tap water testing kits available free of charge to Flint

residents;
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g. “Completion of Service Line Replacement” means the date the
City of Flint materially completes its obligations under
Paragraphs 8-20, 28-30, 33, and 38 of this Agreement;

h. “Day” means a calendar day. In computing any period of time
under this Agreement, where the last day would fall on a
Saturday, Sunday, or State of Michigan or federal holiday, the
period shall run until the close of business of the next working
day;

. “Defendants” means Nick A. Khouri, in his official capacity as
Treasurer for the State of Michigan; Frederick Headen, in his
official capacity as a Member of the Flint Receivership
Transition Advisory Board; Michael Finney, in his official
capacity as a Member of the Flint Receivership Transition
Advisory Board; Mike Townsend, in his official capacity as a
Member of the Flint Receivership Transition Advisory Board;
Joel Ferguson, in his official capacity as a Member of the Flint
Receivership Transition Advisory Board; the City of Flint; and
Sylvester Jones, in his official capacity as City Administrator
for the City of Flint;

J. “Effective Date” of this Agreement means the date the U.S.
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District Court enters an order incorporating the terms of this
Agreement, retaining jurisdiction to enforce this Agreement,
and dismissing the Case with prejudice pursuant to Federal
Rule of Civil Procedure 41(a)(2);

K. “EPA Order” means the Emergency Administrative Order dated
January 21, 2016, amended on November 17, 2016, In re: City
of Flint, Michigan; Michigan Department of Environmental
Quality; and the State of Michigan, incorporated by reference in
this Agreement and attached as Exhibits A and B;

l. “excavations” means digging a hole or channel through a
method approved by the City at the location of a curb stop and
box and exposing several inches of the service line in each
direction, for the purpose of identifying the material of a buried
service line;

m.  “Faucet Filter” means a point-of-use faucet-mounted filter
certified by the National Sanitation Foundation to remove lead
up to 150 ppb, such as the Brita faucet filter, model SAFF-100,
or a PUR Faucet Mount, model number FM-3700B;

n. “Flint Water System” means the public water system owned by

the City of Flint, Michigan;
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0. “Government Parties” means Defendants, the State of
Michigan, and the Michigan Department of Environmental
Quiality, collectively;

p. “household” means a dwelling unit with plumbing that connects
to the Flint Water System;

g. “Lead Action Level” means the applicable “action level” for
lead in the Michigan Administrative Code, as promulgated
pursuant to the Michigan Safe Drinking Water Act, 1976 PA
399. As of the Effective Date, the lead action level is identified
in Michigan Administrative Code Section R 325.10604f;

r. “Lead and Copper Rule” means the regulations set forth at 40
C.F.R. 88§ 141.80 to .91,

S. “Paragraph” means a portion of this Agreement identified by a
non-Roman numeral or a lowercase letter;

t. “Plaintiffs” means Concerned Pastors for Social Action,
Melissa Mays, Natural Resources Defense Council, Inc., and
American Civil Liberties Union of Michigan;

u. “property owner” means a person or entity who has legal
authority to grant permission for excavation or service line

replacement on a property beneath which all or part of a service



2:16-cv-10277-DML-SDD Doc # 147-1 Filed 03/27/17 Pg 13 0f92 PgID 7361

ad.

line lies;

“Reporting Period” means, for purposes of Section X, the
period of time between the due date of the last status report and
the current status report, except that the first Reporting Period is
the period of time between the Effective Date and the due date
of the first status report;

“resident” means a person eighteen years of age or older who
resides in a household in Flint, Michigan;

“Respondents to the EPA Order” or “Respondents” means the
Michigan Department of Environmental Quality, the State of
Michigan, and the City of Flint, collectively;

“Section” means a portion of this Agreement identified by a
capitalized Roman numeral or a capitalized letter;

“service line” means a water pipe connecting household
plumbing to the main distribution pipe running beneath the
street;

“State Defendants” means Nick A. Khouri, in his official
capacity as Treasurer for the State of Michigan; and Frederick
Headen, Michael Finney, Mike Townsend, and Joel Ferguson in

their official capacities as Members of the Flint Receivership
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bb.

CC.

dd.

€e.

Transition Advisory Board;

“State Matching Funds” means the $20,000,000 appropriated
by the State of Michigan that was required from the State in
order to obtain the additional $100,000,000 of WIIN Monies for
the City of Flint;

“State Parties” means State Defendants, the State of Michigan,
and the Michigan Department of Environmental Quality,
collectively;

“tap water testing kit” means a wide-mouth plastic bottle or
bottles that allow for a flow rate during sample collection that is
representative of the flow that a consumer may use to fill up a
glass of water, attached to the Request for Water Analysis form
and Sampling Instructions, attached as Exhibit C to this
Agreement;

“Termination Date” of this Agreement means either the date on
which Government Parties complete their obligations under
Section VIII of this Agreement, or one year after Completion of
Service Line Replacement, whichever occurs later;

“WIIN Monies” means the $100,000,000 authorized and

appropriated by the U.S. Congress through section 2201(d)(1)

10
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of the Water Infrastructure Improvements for the Nation
(WIIN) Act of 2016, Pub. Law No. 114-322, and section 196 of
the Further Continuing and Security Assistance Appropriations
Act, 2017, Pub. Law No. 114-254. WIIN Monies do not include
any State Matching Funds appropriated by the State of
Michigan related to the WIIN Act; and

gg. “Year 3 Cutoff Date” means the date 16 months before the Year
3 milestone described in Paragraph 20.c.

Il.  Duration

3. This Agreement shall remain in effect from the Effective Date until
the Termination Date. No obligations under this Agreement shall continue after the
Termination Date.

I11.  Compliance

4, Respondents to the EPA Order will comply with the terms of the EPA
Order subject to Paragraphs 6-7.

5. Plaintiffs may request in writing to meet and confer with Respondents
to the EPA Order about whether the actions planned or taken to comply with the
EPA Order will ensure compliance with the Lead and Copper Rule’s requirements
set forth in 40 C.F.R. 8§88 141.80, .81, .82, .85, .86, and .90. Within 30 days of

receiving a request under this Paragraph, Respondents to the EPA Order will meet

11
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and confer with Plaintiffs and will consider in good faith any reasonable
recommendations from Plaintiffs. Plaintiffs may not initiate the dispute resolution
process described in Section XI11 to address disputes about whether the actions
planned or taken to comply with the EPA Order will ensure compliance with the
Lead and Copper Rule’s requirements set forth in 40 C.F.R. 8§ 141.80, .81, .82,
.85, .86, and .90. Nothing in this Paragraph shall limit Plaintiffs’ ability to initiate
the dispute resolution process to address disputes about whether actions planned or
undertaken by Respondents to the EPA Order constitute compliance with the terms
of the EPA Order as set forth in Paragraph 4.

6. In the event that the EPA Order is amended prior to the Termination
Date, Respondents to the EPA Order shall comply with the terms of the EPA Order
as amended, unless the amendment imposes obligations or restrictions on
Respondents to the EPA Order that are materially less stringent than the terms of
the EPA Order as it existed as of the Effective Date. If an amendment results in
such materially less stringent obligations or restrictions, Respondents shall comply
with the terms of the EPA Order as it existed as of the Effective Date, unless doing
so would violate the amended EPA Order.

7. In the event that the EPA Order is dissolved, vacated, or otherwise
loses its legal effect prior to the Termination Date, Respondents to the EPA Order

shall continue to comply with the terms of the EPA Order as it existed as of the

12
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Effective Date, and as may be amended, subject to the requirements of Paragraph
6.
IV. Service Line Replacement

A. Replacement of Service Lines; Replacement Eligible Households

8. The City shall replace lead and galvanized steel service lines at
households served by the Flint Water System as described in this Section of the
Agreement (Section V).

9. The City shall conduct excavations to identify the material of the
service line running from the main line to the curb box and from the curb box to
the household water meter at a minimum of 18,000 households legally served by
the Flint Water System.

10.  For each replacement eligible household (as defined in Paragraph 11)
at which the City conducts an excavation under Paragraph 9, if all or part of the
service line from the main line to the household water meter is discovered to be
lead or galvanized steel, the City shall replace the portion(s) of the service line that
are lead or galvanized steel with a copper service line at no cost to the resident or
the property owner, subject to Paragraphs 15 and 17.

11. Households eligible for service line replacement. For purposes of this
Section (Section 1V) only, a “replacement eligible household” is a household that

has an active water account as of the Effective Date, irrespective of any water shut-

13
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offs that may occur after the Effective Date.

12.  Replacement eligible households shall not include abandoned
households. A household is abandoned for purposes of this Agreement if it meets
the definition of “Abandoned Property” set forth in section 24-109 of the Flint,
Michigan Code of Ordinances, as of the Effective Date.

13.  The City shall maintain a list of households it determines are
abandoned and that would otherwise be eligible for service line replacement
(“Abandoned Homes List”). If a resident activates a new water account at any time
within 18 months of the Effective Date or prior to the Year 3 Cutoff Date,
whichever is later, the City shall determine whether the address is on the
Abandoned Homes List. If the address is on the Abandoned Homes list, the City
shall undertake reasonable efforts to obtain permission from the account holder to
replace the service line. Reasonable efforts shall include sending at least two
written requests. If permission is granted, the City shall replace the service line at
no cost to the new property owner within the timeline described in Paragraph 20.

14.  New water account at formerly abandoned household. If a new water
account is activated at an address on the Abandoned Homes List within 18 months
of the Effective Date or prior to the Year 3 Cutoff Date, whichever is later, the City
shall undertake reasonable efforts to obtain permission from the account holder to

replace the service line. Reasonable efforts shall include sending at least two

14
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written requests. If permission is granted, the City shall replace the service line at
no cost to the new property owner within the timeline described in Paragraph 20. If
a new water account is activated more than 18 months after the Effective Date or
after the Year 3 Cutoff Date, whichever is later, the City must send a written notice
to the new account holder, informing the account holder that the household’s
service line material was not verified during City-wide service line excavation and
replacement in 2017 through 2020, and that the service line may contain lead or
galvanized steel.
15.  Efforts to obtain permission for replacement at eligible households.
The City shall undertake reasonable efforts to contact property owners of
properties upon which replacement eligible households are located to obtain
permission to replace the portions of service lines that lie beneath private property.
To the extent that the resident of a replacement eligible household is a different
person from the property owner, and if access to the household is necessary to
conduct excavation or replacement, then the City shall also undertake reasonable
efforts to contact the resident to obtain permission to replace the service line.
a. For purposes of Paragraph 15, reasonable efforts shall include,
for those replacement eligible households at which an initial
attempt to obtain permission by making in-person contact with

the property owner at the household was unsuccessful, sending

15
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at least 2 written requests, by U.S. mail, to property owners at
the most recent mailing address identified through city records,
for permission to replace the service line at that household. The
City shall keep records that show the dates on which such
written requests were sent, the address of the replacement
eligible household, and the address of the property owner of
such household (if different).

b. A property owner who refuses permission to replace the portion
of the service line lying beneath his or her property shall have 3
months from the date he or she initially declines replacement to
grant the City permission to replace the portion of the service
line lying beneath his or her property. To ensure that there is
sufficient time to replace the service lines of property owners
and residents whose permission is sought in the last year of the
3-year period set forth in Paragraph 20, the City shall contact
the property owners and residents at all replacement eligible
households to seek permission to conduct excavation and
replacement within 18 months of the Effective Date or prior to
the Year 3 Cutoff Date, whichever is later.

16. New water account at replacement eligible households. The City shall

16
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maintain records of the addresses of all replacement eligible households at which
the property owner refuses permission to replace a service line (“Refusal List™).
When a resident activates a new water account at any time within 18 months of the
Effective Date or prior to the Year 3 Cutoff Date, whichever is later, the City shall
determine whether the address is on the Refusal List. If the address is on the
Refusal List, the City shall undertake reasonable efforts to obtain permission from
the account holder to replace the service line. Reasonable efforts shall include
sending at least two written requests. If permission is granted, the City shall
replace the service line at no cost to the new property owner within the timeline
described in Paragraph 20. If a new water account is activated more than 18
months after the Effective Date or after the Year 3 Cutoff Date, whichever is later,
the City must send a written notice to the new account holder that the household’s
service line material was not verified during City-wide service line excavation and
replacement in 2017 through 2020, and that the service line may contain lead or
galvanized steel.

17.  Prohibition on Partial Service Line Replacements. Because partial
lead service line replacement is frequently associated with short-term elevated lead
levels in drinking water, if the City discovers that the entire length of a service line
(from the main line to the curb box to the household water meter) is composed of

lead or galvanized steel or a combination thereof, but the property owner refuses to

17
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grant the City permission to replace the portion of the service line lying beneath
private property, the City shall not replace any portion of the service line. The City
shall maintain a list of such households where a lead or galvanized steel service
line is discovered but not replaced, and shall record the known existence of a lead
or galvanized steel service line in the City records for each such household.

18.  Ability to opt in. The Parties agree that there may be some households
in the City that are currently unoccupied and do not have an active water account,
but at which the property owner may want to have the service line replaced. To
facilitate replacement of service lines at these households, the City shall make
available on its website a form permitting property owners to opt in to the service
line replacement program under this Section (Section IV.A). Property owners may
opt in to the replacement program under this Paragraph at any time within 18
months of the Effective Date or prior to the Year 3 Cutoff Date, whichever is later.
The City shall maintain a list of all property owners who have completed the form,
and shall undertake reasonable efforts to contact those property owners to seek
permission to replace the service lines at those households. The City may require
property owners that seek to opt in under this Paragraph to create an active water
account.

B. Timeline and Milestones

19.  The City shall complete the obligations in Paragraphs 8-18 within 3

18
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years of the Effective Date.

20.  The City shall replace lead and galvanized steel service lines on the

following schedule:

a.

Year 1: By January 1, 2018, the City shall have conducted
excavations at a minimum of 6,000 households, and completed
replacements at those households where lead and/or galvanized
steel service lines are discovered.

Year 2: By January 1, 2019, the City shall have conducted
excavations at a minimum of 12,000 households total, and
completed replacements at those households where lead and/or
galvanized steel service lines are discovered.

Year 3: By January 1, 2020, the City shall have conducted
excavations at a minimum of 18,000 households total, plus
excavations at any additional households pursuant to
Paragraphs 27, 29, 30, and 33, and completed replacements at
those households where lead and/or galvanized steel service

lines are discovered.

C. Funding

21.  State Monies for Service Line Replacement. Subject to the terms of

this Section (Section 1V.C), the State of Michigan will allocate and disburse

19



2:16-cv-10277-DML-SDD Doc # 147-1 Filed 03/27/17 Pg 24 of 92 PgID 7372

monies to reimburse or pay on behalf of the City for costs related to identifying
service line materials and replacing lead and galvanized steel service lines in the
City pursuant to Paragraphs 8-20.

22.  Allocated Monies. The State of Michigan shall allocate $87,000,000
(the “Allocated Monies”) for the purposes identified in Paragraph 21. To fulfill the
obligations under this Paragraph, the State of Michigan may use money from any
source including, without limitation, direct appropriations from the State
Legislature, federal appropriations or grants for which the State of Michigan acts
as an administrator, or any state or federal forgivable loan program. Of the
$87,000,000 Allocated Monies, $47,000,000 will be funds allocated by the State of
Michigan from sources other than the WIIN Monies and the State Matching
Funds. Of the $87,000,000 Allocated Monies, $20,000,000 will be the State
Matching Funds appropriated by the State of Michigan related to the WIIN Act. Of
the $87,000,000 Allocated Monies, no more than $20,000,000 will be WIIN
Monies.

23. Reimbursements. State Parties shall use the Allocated Monies to pay
on behalf of or to reimburse the City for costs incurred in fulfilling the obligations
in Paragraphs 8-20, including but not limited to service line replacements,
installation of copper service lines, extension of service lines into the interior of

households, pavement and yard restoration, Faucet Filter installation following

20



2:16-cv-10277-DML-SDD Doc # 147-1 Filed 03/27/17 Pg250f92 PgID 7373

service line replacement, and excavations related to identification of service line

material, subject to the following:

a.

Reimbursements or payments under Paragraph 23 shall be sent
within 30 days of the City’s submission of any payment request
for costs under this Paragraph;

Reimbursements or payments under Paragraph 23 will not
exceed $5,000 per address at which a service line is replaced,
without prior authorization by the Michigan Department of
Environmental Quality. Michigan Department of
Environmental Quality shall not unreasonably withhold
reimbursements or payments under this Paragraph. For a given
period for which reimbursement or payment is sought, the cost
per address shall be the average cost of the service line
replacements in the payment request submitted by the City for
that period. For the purposes of this Paragraph, service line
replacements shall be included in the calculation of the average
cost per address regardless of whether all or part of the service
line from the main line to the household water meter is
replaced;

If, at the time of reimbursement or payment under Paragraph

21
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23, the Allocated Monies available for disbursement include
funds other than those appropriated by the U.S. Congress or
Michigan State Legislature pursuant to the WIIN Act (including
the $100,000,000 federal appropriation and the $20,000,000
State Matching Funds), best efforts will be undertaken to first
disburse those funds, subject to applicable state and federal law;

d. Any reimbursements provided to or payments made on behalf
of the City under Paragraph 23 shall take the form of a grant, or
a loan with 100% forgiveness of the loan amount, or any other
mechanism designed to provide funds to the City that do not
have to be paid back by the City;

e. Any separate grant or loan agreement(s) entered into between
State Parties and the City of Flint related to reimbursements or
payments under this Paragraph from the Allocated Monies or
the Reserve Monies shall not be inconsistent with this
Agreement, and State Parties and City of Flint must comply
with this Agreement notwithstanding the provision of any
separate grant or loan agreement(s);

f. Any separate grant or loan agreement(s) entered into between

State Parties and the City of Flint related to reimbursements or
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payments under this Paragraph shall not result in the City’s
inability to perform its obligations under Paragraphs 8-20; and
g. State Parties will make best efforts to provide Plaintiffs with a
copy of any separate grant or loan agreement(s) entered into
between State Parties and the City of Flint related to
reimbursements or payments under this Paragraph at least 7
days before the execution of any such agreement. In any event,
State Parties shall provide a copy to Plaintiffs of any such
agreement(s) as soon as reasonably possible after execution.

24.  Denials of Reimbursement or Payments. State Parties shall provide
written notice to all Parties of denials of reimbursement or payments, as described
in Paragraph 23.b. If, within 14 days of receiving such a notice, any Party disputes
the reasonableness of any denial of reimbursement or payment in that notice, that
Party may initiate the dispute resolution process described in Section XIII.

25.  Audit request. The State of Michigan shall request the Office of
Auditor General to conduct annual financial and performance audits of the
Michigan Department of Environmental Quality’s administration of the
reimbursements or payments described in Paragraph 23.

26.  Residue. After the Completion of Service Line Replacement, any

remaining Allocated Monies may be used by State Parties for purposes other than
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those identified in Paragraph 21, in accordance with state and federal law. Any
remaining Allocated Monies appropriated as part of the WIIN Act, including any
State Matching Funds, shall be distributed to the City in accordance with that Act.

27. Reserve Monies. In addition to any monies allocated pursuant to
Paragraph 21, State Parties shall retain an additional $10,000,000 (the “Reserve
Monies”) of the WIIN Monies. In the event that it is determined under Paragraph
29 that the Allocated Monies cannot reasonably be expected to cover the costs of
completing the excavations and replacements required by Paragraphs 8-20, State
Parties shall disburse the Reserve Monies pursuant to Paragraph 23. After the
Completion of Service Line Replacement, any portion of the Reserve Monies
remaining shall be distributed to the City in accordance with the WIIN Act.

28.  In the event that the Allocated and Reserve Monies made available for
reimbursement or payment by State Parties pursuant to Paragraphs 23 and 27 are
insufficient to reimburse or pay on behalf of the City for replacements required
under this Section, the City shall complete excavations and replacements of lead
and galvanized steel service lines at replacement eligible households until no
Allocated or Reserve Monies remain available for reimbursement or payment.

29.  Updating cost and service line estimates. After completion of
excavations and service line replacements at replacement eligible households

identified in Zones 1 through 10 in Proposal Nos. 17-560, 2017 Replacement of
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Water Service Lines (Zones 1-10) and 17-564, 2017 Replacement of Water Service
Lines (Zones 1-9) (attached to this Agreement as Exhibits D and E), the City shall
conduct an evaluation as to whether the data and information available to them
support any of the following conclusions: (i) it is reasonably likely that there were
more than 18,000 lead and galvanized steel service lines at replacement eligible
households as of the Effective Date; (ii) that the Allocated Monies and the Reserve
Monies can reasonably be expected to cover the costs of completing the 18,000
excavations and replacements identified in Paragraphs 8-18 and the total number of
any additional lead and galvanized steel service lines anticipated in light of the
evaluation of (i) in this Paragraph; and/or (iii) that the Allocated Monies can
reasonably be expected to cover the costs of completing the 18,000 excavations
and service line replacements identified in Paragraphs 8-18 and the total number of
any additional replacements of lead and galvanized steel service lines anticipated
in light of the evaluation of conclusion (i) in this Paragraph. In making this
determination, the City shall consider all relevant information available to them,
including without limitation information obtained through completion of service
line replacement under Proposal No. 17-560; any additional excavations (through
hydro vacuum or other methods) completed after the Effective Date; and any
additional investigation of service line material at households conducted in

connection with tap water monitoring under this Agreement.
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30.  Within 30 days after the completion of excavations and service line
replacements at replacement eligible households identified in Zones 1 through 10
in Proposal Nos. 17-560, 2017 Replacement of Water Service Lines (Zones 1-10),
and 17-564, 2017 Replacement of Water Service Lines (Zones 1-9), the City shall
provide a written statement to all other Parties summarizing the data and
information used in the evaluation outlined in Paragraph 29, and the City’s relevant
conclusions regarding (i)-(iii) in Paragraph 29. Within 14 days of receiving the
written statement under this Paragraph, any other Party shall notify the City of
whether they concur with the findings in the written statement. To the extent any
Party does not concur with the findings in the City’s statement, any Party may
initiate the dispute resolution process described in Section XIII. No monies will be
released pursuant to Paragraph 31 until the resolution of any dispute arising under
this Paragraph.

31. Release of Reserve Monies. If the Allocated Monies will be sufficient
to complete the excavations and service line replacements of all lead and
galvanized steel service lines in the City, based on the evaluation conducted under
Paragraph 29, then the Reserve Monies must no longer be retained as required
under Paragraph 27 and will be distributed to the City for the purposes identified in
section 2201(b) of, and in accordance with, the WIIN Act.

32.  Obligation to seek additional funds. If, based on the evaluation
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conducted pursuant to Paragraph 29, it is reasonably likely that the Allocated
Monies and Reserve Monies will be insufficient to complete the 18,000
excavations and replacements identified in Paragraphs 8-18 plus any additional
excavations and replacements identified, State Parties shall undertake all
reasonable efforts to secure additional monies (including, if necessary, seeking
appropriations from the Michigan State Legislature) sufficient to reimburse the
City for costs related to the excavations and replacements described in Paragraphs
8-20 at replacement eligible households. Any additional monies secured by State
Parties under this Paragraph shall be made available for reimbursement or payment
under Paragraph 23. State Parties shall undertake the reasonable efforts required
under this Paragraph and shall provide Plaintiffs with a written report documenting
such efforts and the results within 90 days of Plaintiffs’ concurrence or the
resolution of any disputes under Paragraph 30.

33.  Obligation to replace additional service lines. If, based on the
evaluation conducted pursuant to Paragraph 29, it is reasonably likely that there
were more than 18,000 lead and galvanized steel service lines at replacement
eligible households in the City as of the Effective Date, then the milestones in
Paragraph 20 shall be modified and the City shall complete excavation and
replacement of the updated total number of estimated lead and galvanized steel

service lines in the City within 3 years of the Effective Date. If additional monies
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are necessary to conduct excavations and service line replacements under this
Paragraph, the City will conduct those excavations and service line replacements
only if State Parties secure additional monies for reimbursement or payment under
Paragraph 23, as described in Paragraph 32. In the event that additional monies
State Parties secure as described in Paragraph 32 are insufficient to complete the
City’s obligations under this Paragraph, the City shall nonetheless complete as
many replacements of lead and galvanized steel service lines at replacement
eligible households as the additional monies allow.

D. Process

34.  Flushing protocol. The City shall ensure that, after replacement of a
service line at a household, flushing is conducted for at least 15 minutes at the hose
bib outside the house, and that the resident is instructed to flush the taps inside the
house for at least 15 minutes by opening the taps as wide as possible and flushing
the water at the highest velocity possible after removing and cleaning any aerators
and Faucet Filters.

35. Notice of lead or galvanized steel premise plumbing. If the City
discovers that a household has premise plumbing made of lead or galvanized steel,
the City shall provide notice to the property owner and residents of the household
of the premise plumbing material, and that the premise plumbing in the household

may be a source of lead in drinking water.
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36. Contract management and recordkeeping. The City shall maintain
records sufficient to comply with the reporting and disclosure requirements under
this Agreement.

37.  Oversight. Plaintiffs or State Parties may request in writing to meet
and confer with the City about whether the actions planned or taken under this
Section will ensure compliance with the timeline and milestones in Paragraphs 19-
20. Within 30 days of receiving a request to meet and confer under this Paragraph,
the City will meet and confer with the requesting Parties and will consider in good
faith any reasonable recommendations from those Parties.

E. Faucet Filter Maintenance after Service Line Replacement

38. Government Parties shall ensure that at each household where a
service line is replaced, residents are instructed to use filtered water for at least 6
months following the service line replacement. Unless the resident refuses,
Government Parties will make a good faith effort to ensure that each household has
a properly installed Faucet Filter immediately after its service line replacement is
complete and a sufficient number of replacement cartridges for 6 months of use. A
good faith effort shall include three attempts to obtain access to a household to
properly install a Faucet Filter. For the excavations and replacements undertaken
by the City with respect to the first 6,000 service lines under Paragraph 20.a, State

Parties will fulfill the obligations under this Paragraph. Thereafter, the City shall
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fulfill the obligations under this Paragraph. Government Parties will document any
refusal by a resident for a filter installation under this Paragraph and provide that
documentation to Plaintiffs upon request, within 14 days of such request.

39. Replacement cartridges. State Parties will provide the City with filter
replacement cartridges for the City to make available to residents free of charge at
City Hall, or another location designated by the City, until one year after the
Completion of Service Line Replacement. The replacement cartridges shall be
compatible with the Faucet Filters distributed and installed through the Community
Outreach and Resident Education (CORE) Program in Section VI.

F. Monitoring in Connection with Service Line Replacements

40.  Confirming Lead Elimination After Replacement (CLEAR) Program.
State Parties shall recruit at least 200 households to participate in tap water
monitoring as part of the CLEAR program. State Parties shall make reasonable
efforts to include a geographically diverse set of eligible households in the CLEAR
program. At each household participating in the CLEAR program tap water
monitoring, State Parties shall direct the resident to, using procedures that comply
with the Lead and Copper Rule, 40 C.F.R. § 141.86, and at no cost to the resident:

a. collect a tap water sample within 90 days prior to replacement
of the lead or galvanized steel service line serving that

household (round 1); and
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b. collect a tap water sample monthly for 6 months following
replacement of the lead or galvanized steel service line serving
the household (rounds 2 through 7).

41. State Parties shall make reasonable efforts to pick up resident-
collected samples as part of the CLEAR program, including at least 3 attempted
pick-ups for each sample collected.

42. If, during a round described in Paragraphs 40.a and 40.b, the total
number of households recruited for the CLEAR program that successfully collect
samples for that round falls below 100, State Parties will continue to recruit
additional households to participate in the CLEAR program until a minimum of
100 participating households have collected samples for each round described in
Paragraphs 40.a and 40.b.

43. If the household otherwise qualifies as a Tier 1 sampling site pursuant
to 40 C.F.R. § 141.86(a)(3), Government Parties may use the tap water samples
collected under Paragraph 40 to co