UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TAMERA and CHADDWIC SMITH,
HaintiffyPetitioners, CASE NO. 03-74213

VS PAUL D. BORMAN
UNITED STATES DISTRICT JUDGE

HON. ELIZABETH M. PEZZETTI, JUDGE,
OAKLAND COUNTY CIRCUIT COURT; HON.
LISA SULLIVAN, JUDGE, CLINTON COUNTY
CIRCUIT COURT; AND DONNA & JONATHAN
CROMWELL,

Defendants/Respondents.

OPINION GRANTING DECLARATORY JUDGMENT PURSUANT TO 28 U.S.C.
§2201 AND FEDERAL RULE OF CIVIL PROCEDURE 57, DECLARING THAT:

(1) ON MARCH 17,2003 THE CLINTON COUNTY CIRCUIT COURT, FAMILY
DIVISION, ENTERED ORDERS OF ADOPTION! GRANTING THE SMITH
PLAINTIFFSTHE LEGAL STATUS OF PARENTSOF THE TWO MINOR CHILDREN;

(2 THE FOLLOWING SUBSEQUENT STATE CIRCUIT COURT ORDERS
ENTERED AFTER THE CLINTON COUNTY MARCH 17, 2003 ORDERS OF
ADOPTION REMOVING THE TWO MINOR CHILDREN FROM THE SMITHSARE
VOID AB INITIO BECAUSE THEIR ISSUANCE WASIN VIOLATION OF THE SMITH
PLAINTIFFS PROCEDURAL DUE PROCESSRIGHTSTO NOTICE AND A HEARING
UNDER THE UNITED STATESCONSTITUTION:

(@ INTHE MATTER OF: LILIANDRA AMETHYST DAWNE HOLEY, AND
PEARL PATRICE HOLEY, ADOPTEES; DONNA AND JONATHAN CROMWELL.

This March 17, 2003 Orders of Adoption were entered by Clinton County Circuit Judge
Marvin Robertson - Judge Robertson has retired from the bench and been succeeded by Judge Lisa
Sulliven.



PETITIONERS, v. FAMILY INDEPENDENCE AGENCY, RESPONDENT, FILE NOS.:
02-665772-AD; 02-669671-AD., OAKLAND COUNTY CIRCUIT COURT ORDER OF
APRIL 15, 2003 (PEZZETTI, J.);

(b) IN THE MATTER OF: LILIANDRA AMETHYST DAWNE HOLEY, PEARL
PATRICE HOLEY, ADOPTEES, FILE NOS.: 02-16009-AM: 01-16008-AM. CLINTON
COUNTY CIRCUIT COURT ORDERSOF APRIL 17, 2003 AND APRIL 18, 2003
(ROBERTSON, J.)

(3) THUS, THE MARCH 17, 2003, CLINTON COUNTY ORDERS OF ADOPTION
OF THE TWO MINOR CHILDREN BY THE SMITH PLAINTIFFSARE THE LAST
VALID STATE CIRCUIT COURT ORDERSNOT IN VIOLATION OF THE DUE
PROCESS CLAUSE OF THE UNITED STATES CONSTITUTION,;

(4) FUTURE STATE COURT PROCEEDINGSRELATING TO THE TWO MINOR
CHILDREN MUST NOT VIOLATE THE DUE PROCESSRIGHTSOF THE SMITH
PLAINTIFFSUNDER THE UNITED STATES CONSTITUTION.?

INTRODUCTION:

Presently before the Court is Tamera and Chaddwic Smiths (“ Smith Flaintiffs’) motion for
partia summary judgment and/or declaratory relief on their 42 U.S.C. 81983 due process clams
againgt Defendant Oakland County Circuit Court Judge Elizabeth Pezzetti and Defendant Clinton
County Circuit Court Judge Lisa Sullivan (vice Judge Marvin Robertson). The Court heard ord
argument on March 3, 2005.

BACKGROUND:

On November 10, 2004, this Court issued an Opinion and Order: (1) Granting Defendant
Oakland County Circuit Court’s Mation to Dismiss; (2) Granting Defendant Oakland County Circuit

Judge Martha D. Anderson’s Mation to Dismiss, (3) Denying Defendant Oakland County Circuit

?This Dedlaratory Ruling is based upon the violation of the Smith Plaintiffs right to Procedural
Due Process under the United States Condtitution; this Declaratory Ruling does not address substantive
date family law issues, inter alia, custody/adoption.
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Judge Elizabeth Pezzetti’ s Maotion to Diamiss; (4) Granting Defendant Clinton County Circuit Court’s
Moation to Dismiss, (5) Denying Defendant Clinton County Circuit Judge Lisa Sullivan’s (vice Judge
Marvin Robertson) Mation to Dismiss, and (6) Denying Defendants Jonathon and Donna Cromwell’s
Motion to Dismiss. Thus, the remaining Defendants in this action are Oakland County Circuit Judge
Elizabeth Pezzetti, Clinton County Circuit Judge Lisa Sullivan (vice Judge Marvin Robertson), and
Jonathan and Donna Cromwell.

A brief summary of the case scenario is quoted from this Court’s Opinion and Order of
November 10, 2004:

This case revolves around two minor children, sgters, Liliandra Amethest Dawne Holey, birth
date August 29, 2001 and Pearl Patrice Holey, birth date August 10, 2002, who both became
available for adoption due to tragic events that ensued in their biological family.

This case d0 involves two families, the Tamera and Chaddwic Smith Family of Clinton County
(“Smith Plantiffs’), and the Donna and Jonathan Cromwe | Family of Oakland County
“Cromwell Defendants’), both of which are seeking to adopt these two children.

On March 17, 2003, Clinton County Family Court Judge Marvin Robertson issued orders of
adoption of the two children by the Smiths — which orders were subsequently revoked by a
combination of two court orders, both of which were issued without notice to the childrens
then-parents the Smith Plaintiffs. The first order wasissued on April 12, [Sc - 15] 2003 by
Oakland County Family Court Judge Elizabeth Pezzetti, the second, on April 17, 2003, by
Clinton County Judge Robertson, who had ordered the adoptions one month earlier® There
has never been any alegation that the Smiths were unfit parents. The two children presently
resde with the Cromwelsin Oakland County.

(November 10, 2004 Opinion and Order at 1-2)
On December 6, 2004 the Smith Plaintiffs filed amotion for partid summary judgment/

declaratory judgment, inter alia, on their 42 U.S.C. 81983 procedura due process clams. While the

30n April 18, 2003, Judge Robertson issued a Corrected Opinion and Order with minor
changes, that he noted was “NUNC PRO TUNC April 17, 2003.”
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Smith Paintiffs motion spesks of rdief againg dl Defendants, in fact, this motion does not seek relief
againg the Defendant Cromwells, who are named only in the conspiracy clam.

Defendant Clinton County Circuit Judge Lisa Sullivan, vice Judge Marvin Robertson,
(“Defendant Judge Sullivan”) filed aresponse in opposition on December 30, 2004. On January 6,
2005, Defendants Jonathan and Donna Cromwdl (“ Cromwell Defendants’) filed aresponsein
opposition. Defendant Oakland County Circuit Judge Elizabeth Pezzetti (“ Defendant Judge Pezzetti”)
filed aresponse in opposition so on January 6, 2005. The Smith Raintiffsfiled repliesto the
Defendants responses on January 18, 2005 and January 26, 2005.

This Court’s November 10, 2004 Order did not contain a set of “undisputed facts.” That
Order addressed Motions to Dismiss under Federd Rule of Civil Procedure 12(b)(6):

In conducting its review [of a motion to dismiss pursuant to Rule 12(b)(6)], the Court ‘ must

condrue the complaint in the light most favorable to the plaintiff, accept al of the complaint’s

factud dlegations astrue, and determine whether the plaintiff undoubtedly can prove no set of
factsin support of his dam that would entitle him to relief.’
(November 10, 2004 Opinion and Order at 26). (Interna citations omitted). The Court’ s factua
record set forth in the November 10, 2004 Order was based upon the evidence submitted by the
parties. Some of these facts were contested in the instant motion, some were not.

On the other hand, insofar as certain critica facts are not disouted by the parties in the instant
motion, the Court utilizes these facts, which may aso have been noted in the November 10, 2004
Order, inthisopinion. Specificdly, certain facts are not disputed by the parties, inter alia, the dates of
the state circuit court hearings, the presence or absence of certain parties at these hearing, the orders

issued by the state circuit courts, and the lack of forma notice to the Smiths and the opportunity to



appear at the post-March 17, 2003 court hearings on April 4, 2003 in Oakland County, or prior to the
entry of the post March 17, 2003 court orders of Clinton County entered April 17 and 18, 2003.

ARGUMENTS

1. Plaintiffs Tamera and Chaddwic Smith

The Smith Rlaintiffs argue that summary judgment/declaratory reief is gppropriate as to Judge
Pezzetti, Judge Sullivan (vice Robertson) and Defendant Cromwadls. (Smiths Motion a 1-2). Asthe
Court noted supra, the Smith Flantiffs requestsfor relief are directed againg the judicid Defendants,
and not the Defendant Cromwells. The Smith Faintiffs contend that there is no genuine issue of
materid fact asto the most sdient factsinthiscase. (1d. & 2). These factsinclude the Smith Plaintiffs
legdl status as parents of the children as of March 17, 2003, and the Defendants’ failure to provide
Paintiffs with notice of the relevant subsequent court proceedings and failure to provide an opportunity
by the Smith Plaintiffs to participate in the proceedings or to respond prior to the entry of acritica
order. (1d.).

2. Defendant Judge Elizabeth Pezzetti, Oakland County Circuit Court

Defendant Judge Pezzetti contends that it isimproper for the Smith Flantiffsto rely on
statements contained within this Court’s November 10, 2004 Opinion and Order as the sole factua
basis to support their motion for summary judgment. (Pezzetti’s Response at 1).

Defendant Judge Pezzetti argues that the manner in which the March 17, 2003 Clinton County
Court adoption order was sought and obtained was the result of fraudulent conduct by the Smith
Paintiffs, and the order could be void ab initio and conveys no legd rights to the Smith Paintiffs. (1d.

a 5). Defendant Judge Pezzetti argues that if the adoption order isinvdid, the Smith Plaintiffs clams



must be dismissed. (I1d.). Defendant Judge Pezzetti dso argues that the Smith Plaintiffs requested
relief isincongstent with this Court’s November 10, 2004 Order. (Id. at 6).

3. Defendant Judge Lisa Sullivan (vice Marvin Robertson), Clinton County

Circuit Court

Defendant Judge Sullivan requests that this Court deny any relief that would require it to
conduct further hearings or proceedingsin thiscase. (Sullivan’'s Response a 8). Defendant Judge
Sullivan argues that it has no jurisdiction to act with respect to the minor children because then - Judge
Robertson, in his April 17 and April 18, 2003 court orders, determined as a matter of substantive law
that Clinton County Circuit Court no longer had jurisdiction over the minor children and transferred the
case to Oakland County. (Id. at 7). Defendant Judge Sullivan also arguesthat 42 U.S.C. 81983 does
not authorize injunctive relief prior to the violation of adeclaratory decree. (Id. a 6). Therefore,
rather than ordering that a hearing be held, Defendant Judge Sullivan contends that the Court should
issue adeclaration of uncongtitutionality and permit Oakland County Circuit Court to proceed in an
orderly fashion. (Id. a 6-7). This Court concurs with Clinton County’sinterpretation of 42 U.S.C. §
1983, that it cannot issue injunctive relief againgt a state court Judge prior to the issuance of a
declaratory decree. This Court does not concur with Clinton County’ s contention that any future state
court proceeding must take place in Oakland County Courts.

4. Defendants Donna and Jonathan Cromwell

Defendant Cromwells argue that there are numerous factud issuesin dispute which preclude an
order of summary judgment and/or declaratory relief in favor of the Smith Plaintiffs. Defendant

Cromwdlls contend that the Smith Plaintiffs committed a fraud upon the Clinton County Court in that



the Smith Plaintiffs alegedly did not disclose their knowledge of the pending Section 45 hearing in
Oakland County. (Cromwell’s Response at 4). Defendant Cromwells also argue that the Smith
Faintiffs have unclean hands and therefore the Court should deny them the equitable rdlief they request.

(Id. a 8).

ANALYSIS
A. Standardsfor Summary Judgment/Declaratory Judgment
Pursuant to Federd Rule of Civil Procedure 56, a party against whom a claim, counterclaim, or
cross-clam is asserted may “a any time, move with or without supporting affidavits, for asummary
judgment in the party’ s favor asto dl or any part thereof.” Fed. R. Civ. P. 56(b). Summary judgment
IS gppropriate where the moving party demondirates that there is no genuine issue of materid fact asto
the existence of an essentid eement of the nonmoving party’ s case on which the nonmoving party
would bear the burden of proof at trid. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
Of course, [the moving party] dways bearsthe initid respongbility of
informing the didtrict court of the basis for its mation, and identifying
those portions of “the pleadings, depositions, answersto
interrogatories, and admissons on file, together with the affidavits, if
any,” which it believes demondtrate the absence of a genuine issue of
meaterid fact.
Id. at 323; Gutierrez v. Lynch, 826 F.2d 1534, 1536 (6th Cir. 1987).
A fact is“materid” for purposes of amotion for summary judgment where proof of thet fact

“would have [the] effect of establishing or refuting one of the essentid elements of a cause of action or

defense asserted by the parties.” Kendall v. Hoover Co., 751 F.2d 171, 174 (6th Cir. 1984) (quoting



Black’s Law Dictionary 881 (6th ed. 1979)) (citations omitted). A dispute over amaterid fact is
genuine “if the evidence is such that areasonable jury could return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Conversely, where areasonable
jury could not find for the nonmoving party, there is no genuine issue of materid fact for trid. 1d.;
Feliciano v. City of Cleveland, 988 F.2d 649, 654 (6th Cir. 1993). In making this evauation, the
court must examine the evidence and draw dl reasonable inferences in favor of the non-moving party.
Bender v. Southland Corp., 749 F.2d 1205, 1210-1211 (6th Cir. 1984).

If this burden is met by the moving party, the non-moving party’ s falure to make a showing that
is“sufficient to establish the existence of an eement essentid to that party’s case, and on which that
party will bear the burden of proof at trid” will mandate the entry of summary judgment. Celotex, 477
U.S. a 322-23. The non-moving party may not rest upon the mere alegations or denids of his
pleadings, but the response, by affidavits or as otherwise provided in Rule 56, must set forth specific
facts which demondtrate that thereis agenuine issue for trid. Fed. R. Civ. P. 56(€). Therule requires
that non-moving party to introduce “ evidence of evidentiary quality” demondrating the existence of a
materid fact. Bailey v. Floyd County Bd. of Educ., 106 F.3d 135, 145 (6th Cir. 1997); see also
Anderson, 477 U.S. a 252 (holding that the non-moving party must produce more than a scintilla of
evidence to survive summary judgment).

Federd Rule of Civil Procedure 57, which relates to a declaratory judgment States,
pertinent part that:

[t]he procedure for obtaining a declaratory judgment pursuant to Title 28, U.S.C., §2201, shdl

be in accordance with these rules ... The existence of another adequate remedy does not
preclude ajudgment for declaratory relief in caseswhere it is appropriate. The Court may



order agpeedy hearing of an action for a declaratory judgment and may advanceit on the
caender.

(Fed. R. Civ. P. 57).
B. Discussion

1. Due Process Violations asto Defendants

As et forth in the Court’s November 10, 2004 Order, on March 17, 2003, Clinton County
Judge Robertson entered fina adoption orders for both minor children making the Smith Raintiffs their
legd parents. The adoption orders legaly changed the names of the children to Victoria Lili Smith and
Elizabeth Ann Smith.

The chronologica higtory of the Sate court proceedings relating to the minor children includes
the fallowing:
(2) On September 12, 2002, Ingham County Circuit Court Judge Paula Manderfield terminated the
parenta rights of Jennifer Holey, mother of Liliandra Amethyst Dawne and Pearl Petrice Holey, minors,
and committed the children to the Michigan Children’s Indtitute of the Family Independence Agency
(“FIA™) for adoptive planning, supervision, care and placement. The father, Patrick Holey was
deceased.

(2) On December 5, 2002, the State of Michigan FIA issued a Consent to Adoption Decision
in favor of the Smith family, and rgecting the Cromwel family. That decison included the following
pertinent facts:

The children’s names and dates of birth: Liliandra Holey (D.O.B. 8-24-2001) Pearl Holey
(D.O.B. 8-10-2002).

There were two “Prospective Adoptee Families: Mr./Mrs. Cromwel, Mr. Mrs. Smith.”



That termination of parenta rights had occurred on September 13, 2002, in Ingham County
Circuit Court - Family Divison.

The Smiths were the foster parents who have had the children placed in their foster home.

The Cromwells were relaives to the children, Mrs. Cromwell isa 1% cousin to the maternal

grandmother of the children.* The Cromwells did not have a prior relationship with the

children.

That Lutheran Adoption Service (“LAS’) was the adoption agency.

Copies of the FIA Consent to Adoption Decision were forwarded to each family, the FIA
casefiles, acasaworker with the LAS, Attorney Ken Birch the Legd Guardian Ad Litem, and to
Attorney John Mills representing the Cromwels. The fina sentence of the FIA Consent to Adoption

Decison states;

The adoption agency may proceed with assisting the sdlected family in making progress toward
adoption of the children.

Accordingly, the FIA decision selected the Smiths for adoption of the two children and
directed the adoption agency, L utheran Adoption Service, to assst the Smithsin progressng toward
adopting the children.

(3) On December 13, 2002, Clinton County Circuit Judge Marvin Robertson issued

Orders terminating the parenta rights of the Michigan FIA, Michigan Children’s Indtitute as to each of

“Oakland County Circuit Judge Elizabeth Pezzetti’ s Opinion of April 15, 2003, In the Matter
of: Liliandra Amethyst Dawne Holey and Pear| Patrice Holey, Adoptees, et al., File Nos. 02-
669661-2-AD; 02-669671-AD, page 7, set forth the following relationship between the two girls and
the Cromwells. “ According to the testimony presented and this Court’ s review of Exhibit 17, Mrs.
Cromwell isamaterna cousin of Jennifer, Liliandraand Pearl. Specificaly, it gppears that Jennifer’s
materna grandmother (Marian) and Mrs. Cromwell’s mother (Mary) are Ssters, making Mrs.
Cromwel afirgt cousin twice removed (sixth degree) from Liliandra and Pearl.”
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the two minor children. The Orders further stated: “IT IS ORDERED. 3. the Consent to Adogptionis
genuine and is given by the person(s) having legd authority to sign the consent and the best interests of
the adoptee will be served by the adoption.”

Thus, at this point, the FIA no longer had any rights, parentd or ingtitutiond, as to the two
minor children.

This fact becomes sgnificant with regards to the future Section 45 hearing held on April 4,
2003 in Oakland County, wherein the style of the case lists as Respondents, the FIA, assuming
erroneoudy that the FIA had indtitutiond rights or custody of the two minor children at that time.
Further, Defendant Cromwells Motion for a Section 45 hearing had been filed in Oakland County on
January 31, 2003, &fter the FIA’s involvement with the two minors had been terminated by the Clinton
County Circuit Court on December 13, 2002.

(4) Also on December 13, 2002, the Clinton County Circuit Court, Family Divison, per Judge
Marvin Robertson, issued orderstitled “Order Placing Children After Consent,” directing thet the two
girls had been made wards of that court for purposes of adoption, and gpproved placement in the home
of the Smith Plaintiffs as adoptive parents. Each order, stated in pertinent part:

THE COURT FINDS:

2. A petition for an order of adoption [by the Smiths] has been filed.

3. A report of investigation has been filed and reviewed by the court.

4. The best interests of the adoptee will be served by the adoption.

5. Therights of both parents or the person in loco parentis have been terminated.

I'T 1SORDERED:

6. The adoptee is made award of this court for purposes of adoption and placement in the
home of the adoptive parents, Chaddwic Matthew Smith and TameraLavon Smith, is

11



approved.

7. Lutheran Adoption Services shdl supervise the adoptee in the home and shal make reports
to the court regarding the adjustment of the adoptee in the home every 3 months.

8. The adoptive parent(s) may consent to al medicd, surgicd, denta, opticd, psychologicd,
educational, and related services for the adoptee.

(Clinton County Circuit Court, Family Division, December 13, 2002 Order).

On January 31, 2003, a Section 45 motion under the adoption code relating to the two minor
children wasfiled by the Cromwell Defendants in the Oakland County Circuit Court - Family Divison.
On February 6, 2003, the Oakland County Circuit Court - Family Divison sent a“Notice of Prior
Court of [sic] Proceedings Affecting Minor(s)” to the Court Clerk or Register of Clinton County, noting
that a Section 45 motion under the adoption code had been filed on January 31, 2003.

The Notice tated there was “NO SCHEDULED DATE” for ahearing on the metter. The
Notice listed under “Name(s) of Parent(s)/Plaintiff/Defendant,” the following: “ Jennifer PetriciaHoley,
Petrick Holey, Chaddwic and Tamera Smith.” The Holeys were the biologica parents of the two
children. At that time, Patrick Holey was deceased; Jennifer Holey was incarcerated, having had her
parentd rights terminated by the Ingham County Circuit Court. The Smiths were the family in whose
home the children had been placed pursuant to the above quoted December 13, 2002, Clinton County
Court Orders “Placing Children After Consent.” The Smiths, listed as parties to the Oakland County
case, were never served with this, or indeed any, Oakland County Hearing Notice. The Notice listed
the names of the minor children as Liliandra Amethyst Dawne Holey, and Pearl Peatrice Holey.

On March 17, 2003, the Clinton County Circuit Court per Judge Marvin Robertson entered

Orders of Adoption of the two minor children by the Plaintiff Smiths.
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On April 4, 2003, Oakland County Circuit Court Judge Elizabeth Pezzetti held the Section 45
hearing regarding the two minor children without providing notice to the Smith Plaintiffs, then legd
parents of the children.

The case was styled “In the Matter of Liliandra Amethyst Dawne Holey, and Pear| Patrice
Holey, Adoptees; Donna and Jonathan Cromwell Petitionersv. Family Independence Agency,
Respondent. However, because of Judge Robertson’s order of December 13, 2002, the FIA no
longer had any relationship to the children. FIA attorneys chose not to attend the hearing; the only
parties represented at the hearing were the Defendant Cromwells; no Guardian Ad Litem was
gppointed to represent the two minor children.

At that same time, Judge Pezzetti acknowledged in her Opinion and Order of April 15, 2003
that the Smiths were the legd parents of the two minor children:

P. 53 Judge Robertson of the Clinton County Family Court finalized the adoption of Liliandra
and Pearl by Mr. and Mrs. Smith on March 13 [sic], 2003.

P. 54 [T]he Court orders the following: thet the final order of adoption of Liliandra and Pearl
to Mr. and Mrs. Smith entered on March 13 [sic], 2003 beimmediatdly set aside.

Y et, the Oakland County Circuit Court failed to provide the Smiths, parents of the two minor
children, with notice of, and an opportunity to be heard at the April 4, 2003 Section 45 proceeding,
which resulted in Judge Pezzetti’s April 15, 2003 Opinion ordering that the Order of Adogption by the
Smiths “entered on March 13 [dic], 2003, be immediately set aside.” (Judge Pezzetti Opinion, April
15, 2003, P. 54). In fact, the Clinton County Family Court Orders of Adoption were entered on
March 17, 2003.

On April 17, and 18, 2003, Clinton County Circuit Court Judge Marvin Robertson, having
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been advised of Judge Pezzetti’ s Opinion and Order of April 15, 2004, and without providing notice to
the Smiths, legal adoptive parents of the two minor children pursuant to his Orders of March 17, 2003,
issued Opinions and Orders Setting Asde His Orders of Adoption.
The centrd issue raised by the Defendants in the instant pleadings is whether the whether the
Clinton County March 17, 2003 Adoption Order made the Smith Plaintiffs the legd parents of the
minor children. Defendants argue that the Smith Plaintiffs parentd status was obtained through an
intentiona non-disclosure of materid facts. Defendants further contend that had Judge Robertson
known about the pending Rule 45 moation in Oakland County,> he would not have entered the March
17, 2003 Order.
Defendant Judge Sullivan Satesin her brief:
Receipt of the Section 45 notice was overlooked by Judge Robertson’s staff, and he
ministeridly executed the adoption orders unaware that another court’ s jurisdiction had been
invoked and the Oakland County Circuit Court was proceeding to the judicia review provided
for by Michigan law. Had Judge Robertson been derted to these facts on March 17, 2003, he
would not have executed the adoption orders or otherwise acted with respect to the Holey
minors.
(Sullivan's Response at 1). Judge Robertson aso stated in an affidavit, procured after his retirement
from the bench, that he would not have entered the adoption order had he not overlooked the Oakland

County Section 45 motion proceedings notice. (Pezzetti’s Response, Aff. of Robertson 117).

Defendants argue that the Smith Plaintiffs never held the legd status of parents because the

>This Court’'s November 10, 2004 Opinion described a Section 45 hearing as follows: “[4]
‘ Section 45 motion, pursuant to M.C.L. § 710.45, is the method by which a person who has been
denied consent to adopt may chalenge that decison. The Petitioner’ s motion must alege that the
decision to withhold consent was arbitrary and capricious. A ‘ Section 45 motion must be brought
within fifty-sx days of the entry of the consent decison.”

14



March 17, 2003 Order was procured through fraud. The basisfor this claim isthat the Clinton County
Court was not made aware of the Oakland County Notice of a Rule 45 hearing. Infact, al parties
agree that the Clinton County Court received that notice, but that Judge Robertson was not made
aware of it by the Clinton County Clerk’s Office. That does not cregte facts thet, in the light most
favorable to the non-moving parties, could support aclam of afraud on the Clinton County Court by
the Plaintiff Smiths. The dlegations point toward a failure on the part of Judge Robertson’s st&ff or the
Clinton County Court’s Office.
Indeed, while the Defendants now seek to alege clams of fraud/unclean hands againg the
Haintiff Smiths, dl previous damswere made aganst LAS.
Judge Pezzetti’ s Opinion and Order of April 15, 2003, stated on Page 19:
Infact, it was LAS that recommended to a Judge in Clinton County that the adoption of
Liliandraand Pearl by Mr. and Mrs. Smith be findized despite the fact that Petitioner’ singtant
moation was pending in this court.
Theresafter on Page 19-20, Judge Pezzetti’ s opinion stated:
Petitioners [Cromwells] contend that Mr. Johnson’s [MCI-FIA] decision to grant consent to
adoption to Mr. and Mrs. Smith was afind favor to LAS as MCI Superintendent even though
he no longer held that position as of November 11, 2002.
In addition, Judge Pezzetti’ s opinion stated on Pages 24-25:
As noted previoudy, on March 13 [dc], 2003, despite Petitioner’s motion pending in this
Court, at the recommendation of LAS[fn. 8], Judge Robertson of the Clinton County Family
Court findized the adoption of Liliandraand Pearl by Mr. and Mrs. Smith.
[fn. 8] It has been represented to this Court that LAS was certainly aware of
Petitioner’ s pending Mation in this Court a thetimethat LAS gaveits
recommendation for the findization of the adoption to Judge Robertson.

In addition, Clinton County Judge Robertson’s April 17, 2003 Opinion and Order Setting
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Asde Orders of Adoption, stated that in issuing the March 17, 2003 Adoption Order he “persondly
reviewed the document entitied FINAL ADOPTION SUPERVISORY SUMMARY, filed here on
March 11, 2003 by Lutheran Adoption Service” and relied upon it. Finaly, Judge Pezzetti’s Opinion
and Order of June 12, 2003, states at Pages 7-8 that Judge Robertson issued the Adoption Orders on
March 17, 2003, “ at the recommendation of Lutheran Adoption Service (“LAS’).”

Thus, thereis no factud bas's before this Court for any fraud or unclean hands clam againg the
Smiths with regard to the issuance of the March 17, 2003 adoption orders by Clinton County Circuit
Court Judge Marvin Robertson.

Defendants, particularly Defendant Judge Pezzetti, contend that Judge Robertson would not
have entered the March 17, 2003 Order had he known there were pending Section 45 proceedingsin
Oakland County. (Pezzetti’s Motion, Exh. B). Therecord is clear that the Clinton County Court had
received notice of an Oakland County Section 45 motion; thus there was no fraud on the Clinton
County Court asto the Section 45 motion. That Judge Robertson overlooked the Oakland County
Notice of thefiling of ayet-to-be-scheduled Section 45 motion does not support a claim of fraud
againg the Smiths with regard to Judge Robertson.

Defendant Judge Pezzetti’ s Response at Page 5 discussed an attached affidavit dated July 30,
2004 from “Retired Probate Judge Marvin E. Robertson” (Exhibit B to Pezzetti’ s Response) as
supportive of aclam that the Smithsimproperly failed to disclose any pending Oakland County
proceeding in their Petitions for Adoption filed with the Clinton County Probate Court. However,
Exhibit C attached to the Pezzetti Response, indicates that the Smiths Petitions for Adoption were filed

on December 2, 2002, well before the Defendant Cromwdll’ s Section 45 motion was filed in the
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Oakland County Circuit Court on January 31, 2003.

Defendant Judge Pezzetti dso attaches as an exhibit, notes by a Deputy Register of Clinton
County made on April 21, 2003, more than one month after the Clinton County Orders granting the
Smiths adoption petition, after the Oakland County Order of April 15, 2003, and after the Clinton
County April 17 and 18 Orders Setting Asde the Orders of Adoption. The notes state that Plaintiffs
were anxious to have the adoption findized, and that when Mr. Shafer, counsd for the Smith Plaintiffs,
was in the Courthouse on March 25, 2003, he stated there was “ some type of gpped” going onin
Oakland County. (Id., Exh. D.). Those facts do not evidence afraud upon on the Clinton County
Court in issuing the March 17, 2003 Adoption Orders. That the Smith Plaintiffs were anxious to have
the adoption finalized does not evidence fraud or unclean hands. That Mr. Shafer mentioned, eight
days after the adoption, that there was “some type of gpped,” post adoption, going on in Oakland
County does not evidence fraud in the Clinton County adoption. That Judge Robertson overlooked the
Oakland County notice does not support aclam of fraud or unclean hands againg the Smith Plaintiffs.
The Clinton County Courthouse was the repository of al the relevant papersin this case a thetime
Judge Robertson entered his orders of adoption on March 17, 2003.

Defendants bring forth no evidence indicating that the Smith Plaintiffs, then parents, were
provided notice as required under the due process clause of United Stated Congtitution for the Section
45 Oakland County proceedings. The Clinton County Court had been provided notice of afuture, as
yet unscheduled, Section 45 hearing. Thus, taking the uncontested facts before this Court in the light
mogt favorable to the Defendants, the non-moving party, the Court finds that the Smith Plaintiffs did not

engage in any acts that would congtitute a fraud upon the Clinton County Court regarding the March
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17, 2003 Orders of Adoption.

The Court finds that the uncontested facts remain that Judge Robertson entered the March 17,
2003 Order and itslegd effect wasto confer the legd status of parents to the Smith Plaintiffs.
M.C.L.A. 710.60 provides:

(1) After the entry of the order of adoption, the adoptee shall, in case of a change of name, be

known and called by the new name. The person or persons adopting the adoptee then stands

in the place of a parent or parents to the adoptee in law in al respects as though the adopted
person had been born to the adopting parents and are ligble for dl the duties and entitled to all
the rights of parents.

(2) After the entry of the order of adoption there is no digtinction between the rights and duties

of natural progeny and the adopted person...

Under Michigan law, the Smith Plaintiffs became the legd parents of the children. The Court
finds that the arguments advanced by Defendants are insufficient to negate thislegd concluson. The
fact that former Judge Robertson, now states he would not have entered the March 17, 2003 Orders
had he known what his county clerk knew at that time, is not relevant to this proceeding because the
Orders were entered properly, and the relevant matters were located in the Clinton County Courthouse
files. The children and the adoptive parents and al the papers were in the Clinton County Courthouse,
- - and Judge Robertson’s | ater reflections regarding the Order does not void the Order’s legd effect.

Defendant Judge Pezzetti argues further:

When discussing whether or not the hearing conducted by Defendant Judge Pezzetti violated

Paintiffs conditutiona rights, the [the Court’s November 10, 2004] Opinion states ‘ the Court

notes that discovery has not yet taken placein this case’ and that the hearing materids ‘are

relevant to the Smith Plaintiffs claims, and the refusd to provide them to the Court for
confidentid in camera review prevents the Court from determining whether the hearing that
took place did in fact violate the Smith Plaintiffs rights” The foregoing language indicates that
the Court has not determined, based on the evidence presented, whether or not a constitutiona

violation occurred when the hearing was conducted and Plaintiffs rights occurred.  Thus, the
requested relief that Plaintiffs were entitled to notice and that their procedura and substantive

18



due process rights were violated has not been established as a matter of law and summary
judgment would be improper.

(Pezzetti’ s Response at 8).

The Court does not concur with Defendant Judge Pezzetti’ s argument because it misinterprets
this Court’s November 2004 Opinion and Order. The Court’ s language cited above by Defendant
Judge Pezztti referred to the Smith Plaintiffs dlegations that Defendant Cromwells engaged in a
congpiracy with public officids to deprive the Smith Plaintiffs of their conditutiond rights. That dlam
would, of necessity require discovery of what occurred a the Oakland County Court hearing.
However, the Smith Plaintiffs have not included that conspiracy clam in the ingtant motion for partia
summary judgment/declaratory judgment. The Court finds that discovery of what transpired at the
Section 45 hearings in Oakland County is not relevant to whether the Smith Plaintiffs procedurd due
process rights were violated by their not recelving notice and the opportunity to participate in the Sate
court hearings post March 17, 2003. The congtitutiona violation alleged occurred because the Smith
Paintiffs did not recelve adequate notice and had no meaningful opportunity to be heard before their
parental rights and their children were taken from them regarding the post March 17, 2003 hearings
and orders.

Defendant Judge Pezzetti a0 cites two cases to support her notion that the Smith Plaintiffs
conduct alows for this Court to find that the March 17, 2003 Order did not convey lega parenta
datus to the Smith Plaintiffs and thet the Order isvoid ab initio. The Court finds that neither caseis
persuasivein this ingtance.

Laborers Pension Fund et al. v. A& C Environmental, Inc., 301 F.3d 768 (7™ Cir. 2002),
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cited by Defendant Judge Pezzetti, involved a suit by a pension fund to collect unpaid contributions.
The defendant employer clamed that when he signed the collective bargaining agreement binding him to
make contributions, he did not know what he was Signing. In the context of reviewing the defendant
employer’s gpped of the didrict court’ s judgment, the Seventh Circuit Stated that “fraud in the
execution results in the agreement being void ab initio, whereas fraud in the inducement makes the
transaction merdly voidable” 1d. a 779 (quoting Southwest Admr’s, Inc. v. Rozay’s Transfer, 791
F.2d 769, 774 (9" Cir. 1986). The Court finds A & C Environmental provides no support for the
Court to find that the March 17, 2003 Order was void ab initio under the ingtant facts. The Court
finds that Defendant Judge Pezzetti merely citesto abasc principle of contract law, and does not
provide an gppropriate analogy to the ingtant facts.

Similarly, the Court finds Vogel v. U.S. Office Products Co., 258 F.3d 509, 519 (6" Cir.
2001), cited by Defendant Judge Pezzzetti, ingpposite to the ingtant facts. In Vogel, the Sixth Circuit
found that aremand order was dispositive, and therefore invaid because it was entered by a magidtrate
judge. In Vogel, the magidrate judge was without authority to enter the remand order. In the ingtant
case, Judge Robertson had jurisdiction and proper authority to enter the adoption order. Therefore,
Vogd is not helpful to the Defendants argument.

Further, as noted in the Court’s November 10, 2004 Order, the Oakland County notice of a
section 45 hearing given to Clinton County acknowledged the “continuing jurisdiction” of the Clinton
County Court. (Id. a 9). Defendants have submitted no evidence to suggest that the Smith Plaintiffs
were provided congtitutionally appropriate notice and an opportunity to be heard regarding the Section

45 hearings in Oakland County, or regarding the subsequent Clinton County Court orders seeking to
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undo the adoption order of March 17, 2003.

In finding that the March 17, 2003 Order isthe last valid Order, this Court looksto the
uncontested procedural history, prior to that Order’ s entry as set forth in this Court’s November 10,
2004 Opinion and Order.

This Court notes that on September 6, 2002 Ingham County Judge PaulaManderfidd held a
bench tria regarding jurisdiction and guardianship of the two children under the juvenile code.
(November 10, 2004 Opinion and Order a 5). The Smith Plaintiffs and Defendant Cromwells had
representation at the hearing before Judge Manderfidd. (Id.). The Cromwell Defendants argued that
the court consider the fact that an adoption proceeding had been filed in Oakland County and Jennifer
Holey had signed consents on behaf of the Cromwaells to adopt the children. (Id. at 6).

Judge Manderfield ruled on September 13, 2002, to involuntarily terminate Jennifer Holey’s
parentd rights, and to commit the two minor children to the jurisdiction of the Michigan Children’s
Indtitute (“MCI”), adivison of the Family Independence Agency. (Id. a 7). The Defendant
Cromwdls never chalenged this court ruling. While, it is not certain whether or not they had aright to
apped that ruling, the fact is that they were represented at that hearing, participated in that hearing, and
could have attempted to gpped that ruling. At aminimum, it is beyond dispute, that the Defendant
Cromwells had notice of that hearing, were permitted to participate in the hearing, and did in fact
participate in that hearing.

On December 5, 2002, the MCl, through its Superintendent William J. Johnson issued athree
page single spaced Consent to Adopt in the Smith Plantiffs favor. (1d.). This decison was reached

after Johnson evaluated the competing requests from the Smith Plaintiffs and the Cromwell Defendants
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and met with each family directly. (Id.). From there, the Smith Plaintiffs, with whom the children were
legdly residing, filed for adoption of the children in the Clinton County Circuit Court - Family Divison,
which Defendant Robertson ultimately granted on March 17, 2003. (Id. a 8). Clinton County Judge
Robertson had proper jurisdiction to enter the fina order of adoption. Indeed, the Oakland County
Notice of a Rule 45 hearing (undated) listed Clinton County as the Court with jurisdiction over the
children and listed the Smiths as the parents/defendants.

The Court notes that the Rooker -Feldman doctrine does not dlow the Court to go behind and
examine the substance of the March 17, 2003 Order. On itsface that order isvaid. Asset forth in the
Court’s November 10, 2004 Opinion, in arare instance, the Court may examine unconstitutional
procedural violations per Catz v. Chalker 142 F.3d 279 (6™ Cir. 1998), with respect to a Sate court
judgment. However, the Court finds that there are no facts that support such aclam asto
unconstitutiona procedures regarding the March 17, 2003 Order. The Court finds that there was a
vaid state court order which provided that on March 17, 2003 the Smith Plaintiffs were the lega
parents of the children. Clinton County Judge Robertson entered the March 17, 2003 Order, and by
operation of Michigan state law (MCL 8710.60) once the adoption orders were sgned, Plaintiffs
became legd parents of the children.

This Court does recognize that in further state court proceedings that will take place as aresult
of this declaratory judgment, the parties are free to raise any issues they deem appropriate asto the
March 17, 2003 Orders.

Accordingly, for the reasons stated above, the Court finds that there is no materia issue of fact

as to whether the Smith Plaintiffs were the lega parents of the children on March 17, 2003. Thus, the
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Smith Faintiffs, having the legd status of parents, were entitled to notice of the Section 45 proceedings
in Oakland County, and notice from Judge Robertson in Clinton County prior to his April 17, 2003 and
April 18, 2003 Orders stripping them of the status as parents of the two children at issue.® Indeed, the
notice from Oakland County Court to Clinton County regarding the Section 45 proceeding
acknowledged that the children were subject to the continuing jurisdiction of the Clinton County Court,
and that the Smiths were listed as parents/defendants on that notice.

The Defendants have falled to demondrate that the Smith Plaintiffs were given notice and a
meaningful opportunity to be heard before their parentd rights were taken from them via these post
March 17, 2003 proceedings. Basic to procedura due process under the United States Congtitution is
that a party be given an opportunity to be heard in a meaningful manner before he is deprived of a
vauableright. Purisch v. Tennessee Tech. Univ., 76 F.3d 1414, 1423 (6™ Cir. 1996) (quoting
Boddie v. Connecticut, 401 U.S. 371, 379 (1971). The Court findsthat it is undisputed by the parties
that the Smith Plaintiffs had no opportunity to be heard in both the Clinton County and Oakland County
Courts before their legd status as parents were stripped from them, and their children were removed
from them. Theright of parentsto the care, custody and control of their children is a fundamenta
liberty interest protected by the Due Process Clause of the Fourteenth Amendment of the United States
Condtitution. Troxel v. Granville, 530 U.S. 57, 65 (2000). Further, the permanent removal of

children from their parents home must meet federd conditutiond standards. Santosky v. Kramer,

*The April 17, 2003 Order vacated the March 17, 2003 Order and held that jurisdiction rested
in Oakland County Circuit Court. The April 18, 2003 Order was a corrected opinion which added
some additiona language to the April 17, 2003 Order, and stated “nunc pro tunc” to the April 17,
2003 Order.
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455 U.S. 745, 757 (1982).

Defendants do not dispute that Judge Pezzetti’s April 15, 2003 Order, and Judge Robertson’'s
orderson April 17, 2003 and April 18, 2003 vacating his adoption order were al entered without
notice to the Smith Plaintiffs - - they had no opportunity to be heard.

In arecent decision, the United States Court of Appedls for the Sixth Circuit reaffirmed:

Generally, the ‘essentid requirements of due process ... [are] notice and an opportunity to
respond.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985).

Ross v. Duggan, 2004 WL 3245458 * 7 (6" Cir. May 19, 2004) (unpublished). Indeed, in
Loudermill, the Supreme Court followed the language quoted in Ross, with the following

language:

The opportunity to present reasons, either in person or in writing, why proposed action should
not be taken is afundamentd due process requirement.

Loudermill at 546.
The late Justice Potter Stewart, writing for the Supreme Court in Fuentes v. Shevin, 407

U.S. 67 (1972) noted the long-standing commitment of this nation to procedurd due process

under our Congtitution:
For more than a century the central meaning of procedura due process has been clear: ‘ Parties
whose rights are to be affected are entitled to be heard; and in order that they may enjoy that
right they must first be notified.” Baldwin v. Hale, 1 Wall. 223, 233, 17 L.Ed. 531. Itis
equdly fundamentd that the right to be heard * must be granted a a meaningful timeand ina
meaningful manner.’

Id. a 80 (Citations omitted).

Jugtice Stewart’ s opinion further noted:

It has long been recognized that ‘fairness can rarely be obtained by secret, one-sided
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determinations of facts decisverights ... [and no] better instrument has been devised for

arriving a truth than to give a person in jeopardy of serious loss notice of the case againgt him

and opportunity to mest it.
Id. at 81 (quote citation omitted).

The Court finds that the Smith Plaintiffs should be granted partid summary judgment/
declaratory relief on their claim under 42 U.S.C. 81983 against Judges Pezzetti and Sullivan (vice
Robertson). The Court finds that there is no genuine issue of materia fact that: (1) there was aviolaion
of the Smith Plaintiffs right to due process secured by the Congtitution and laws of the United States,
and (2) that the dleged deprivation was committed by a person or persons acting under color of state
law, to wit Judges Pezzetti and Robertson, see West v. Atkins, 487 U.S. 42, 48 (1988).

The Court issues a declaratory judgment finding that Judge Pezzetti’s April 15, 2003 Order and
Judge Robertson’s April 17, 2003 and April 18, 2003 Orders werein violation of the due process
clause of the United States Congtitution, and should therefore be vacated as null and void. The Court
further issues a declaratory judgment finding that the last vaid state court Order was Judge Robertson’s
March 17, 2003 Order granting the Smith Plaintiffs adoption petitions.

2. The Smith Plaintiffs Relief

The Smith Plaintiffs seek a declaratory judgment from the Court providing that the Orders
issued by Judge Robertson (April 17 and 18, 2003) and Judge Pezzetti (April 15, 2003) are void ab

initio. The Smith Plaintiffs contend that the March 17, 2003 Order isthe last valid order. The Court

agrees.” Asthe Sixth Circuit stated in Catz v. Chalker, 142 F.3d 279 (6" Cir. 1998) regarding a

"In granting Plaintiffs requested reief in part, the Court notes that unlike the Smith Plaintiffs,
there has been no find order of adoption entered for the Cromwell Defendants.

25



divorce judgment, if it was uncongtitutionaly obtained, it should be regarded as anullity. (1d. at 291).
Similarly, here the Court finds that the orders issued after March 17, 2003 by Judges Pezzetti and
Robertson were handed down in violation of the U.S. Congtitution and therefore are deemed a nullity.

Defendant Cromwells argue that the Smith Plaintiffs do not come before the Court with clean
hands, and therefore the Court should not grant their requested equitable relief. The Court finds that it
iswell established that *he who comes in equity must come with clean hands” Precision Instrument
Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806, 814 (1945). On the other hand,
“this maxim necessarily gives wide range to the equity court’s use of discretion in refusing to aid the
undean litigant.” Id. The Court finds that the facts before this Court, taken in the light most favorable
to the non-moving parties, the Defendants, do not provide any support for the dlegation that the Smith
Paintiffs have unclean hands s0 asto prohibit equitable relief. The Cromwell Defendants have not
demondrated that the Smith Plaintiffs engaged in fraudulent conduct.

On the other hand, there is evidence demongtrating that the Clinton County Court had received
notice of an Oakland County Section 45 hearing. Indeed, the Oakland County notice to Clinton
County listed the Smiths as parties to a future hearing (no date given), as parents, or defendants, but
Oakland County did not send a notice to the Smiths. Under these undisputed circumstances, it is
unreasonable to assert that the Smith Plaintiffs were acting in bad faith because they did not notify the
Clinton County Court of an Oakland County matter that they had not been notified about, in particular,
when the Clinton County Court had received proper notice. Of course, this Court’ sfindings asto the
factua evidence before the Court does not redtrict the relevant parties from raising issues relating to the

date court rulings in future state court proceedings resulting from this Declaratory Judgment.
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The Court a0 rgects Defendant Judge Sullivan’s argument that Clinton County has no
jurisdiction to act with respect to the minor children. Defendant Judge Sullivan contends as follows:
it gppears the Court may be contemplating the entry of an order compelling a state court
hearing, with Plaintiffs being afforded notice, and an opportunity to be heard, addressing the
rights granted Plaintiffs under the March 17, 2003, adoption orders, the propriety of those
adoption orders being subsequently set aside, and what rights, if any, Plaintiffs currently have
with respect to the Holey minors. These issues involve the interpretation and gpplication of
dtate domestic relations law, an area ‘ within the specid expertise of the courts.’
(Sullivan’s Response @t 6).
The Court disagrees with Defendant Judge Sullivan’ s characterization of the post March 17,
2003 orders. Asthe Sixth Circuit provided in Catz
[Catz] was not asking the didtrict court to involveitsef in the sort of questions attendant to
domedtic relations that are assumed to be within the specia expertise of the state courts - for
instance what custody determination would be in the best interest of achild. Instead Catz asks
the court to examine whether certain proceedings, which happen to involve adivorce,
comported with the federal condtitutional guarantee of due process. Thisisasphere in which
the federd courts may claim an experience a least equivaent to that of the Sate courts.
(Catz at 292-93.). This Court, in this Declaratory Judgment has ruled that the state court orders
subsequent to the March 17, 2003 Clinton County Adoption Orders violate the Due Process Clause of
the United States Condtitution and are therefore null and void. This Court is not further adjudicating the
future of State court proceedings, interpreting state domestic relations laws, or determining the ultimate
custody of the two minor children. Those matters remain for the Michigan courtsto determine. In
addition, it isfor the Michigan Courts to determine which Court should proceed in this matter. This
Court’s concern is that there be due process provided to the Smith Plaintiffs - - notice and an

opportunity to be heard in those state proceedings.

Asthis Court sated in its November 10, 2004 Order, the Smith Plaintiffs have set forth a
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procedura due process clam, chalenging the procedure by which Judge Pezzetti and Judge Robertson
issued their rulings.  Defendant Judge Sullivan (vice Robertson) argues that this Court cannot overturn
Judge Robertson’s order providing that Oakland County had jurisdiction without violating Rooker -
Feldman because it was a substantive decision. However, the Court finds that Judge Robertson’s
April 17, 2003 and April 18, 2003 Orders Setting Asde his Orders of Adoption were entered without
ahearing and notice to the Smith Plaintiffs. Asthe Court stated in its November 10, 2004 Order, “this
particular due process claim is directed to the procedures used by Judge Robertson rather than the
substance of his state court judgment.” (November 10, 2004 Order at 49). This Court’s opinion does
not weigh in on the substance of those rulings.

Smilarly, Defendant Judge Pezzetti argues that an order by this Court declaring the orders
issued after March 17, 2003 void ab initio is barred by the domestic relations exception to federd
jurisdiction and the Rooker-Feldman doctrine.  This Court has dready held that the Smith Plaintiffs
requested relief granted in this opinion per Catz v. Chalker, supra does not violate these doctrines.
(November 10, 2004 Opinion and Order at 49-58).

This Court concludes that Defendant Judge Sullivan’s argument that this Court may not grant
injunctive relief a this stage in the proceeding prior to the violation of a declaratory decree has merit.
Defendant Judge Sullivan cites 42 U.S.C. 81983 which provides:

Every person, who, under color of any statute, ordinance, regulation, custom, or usage, of any

State or Territory or the Digtrict of Columbia, subjects, or causes to be subjected, any citizen of

the United States or other person within the jurisdiction thereof to the deprivation of any rights,

privileges, or immunities secured by the Congtitution and laws, shal be liable to the party
injured in an action at law, suit in equity, or other proper proceeding for redress, except that in

any action brought against a judicial officer for an act or omission taken in such officer’s
judicial capacity, injunctive relief shall not be granted unless a declaratory decree was
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violated or declaratory relief was unavailable.
42 U.S.C. 81983. (ltalics supplied).

This Court finds that declaratory relief was unavailable to the Smith Plaintiffs at the state court
levedl. However, the Court finds that declaratory relief is available and proper in thisinstance.

Tesmer v. Granholm, 333 F.3d 683 (6™ Cir. 2003)% isindructive. In Tesmer, the Sixth
Circuit reversed the digtrict court’ s injunction enjoining state court judges who refused to abide by its
ruling that the dat€' s practice of denying indigent crimina defendants appdlate counsd following plea
based convictions was uncongtitutiond. The didrict court in Tesmer initidly found the Satute
uncongtitutiona and issued a declaratory judgment so stating. However, two state court judges still
denied gppellate counsd to an indigent defendant. The district court then issued an injunction requiring
the state judges to gppoint gppellate counsd. The injunction went further till, and bound al Michigan
sate court judges to abide by the Court’ s ruling.

The Sixth Circuit struck down the digtrict court’sinjunction binding al Michigan Sate court
judges. In s0 holding, the Sixth Circuit acknowledged thet it is*“ordinarily presumed that judges will
comply with a declaration of a gatute’ s uncondtitutionality without further compulsion.” Id. at 703.
(quating In re Justices of Supreme Court, 695 F.2d 17, 23 (1% Cir. 1982). The Sixth Circuit,
however, stated:

Failure of ajudge unnamed in adeclaratory decree to abide by such declaration does not alow

adidrict court to throw caution to the wind and summaxrily bind dl judges. The Court must ill
follow the statutes, rules, and case law governing the issuance of injunctions. We hold that...the

8This case was reversed and remanded on other grounds by the United States Supreme Court
in Kowalski v. Tesmer, 125 S. Ct. 564 (2004).
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injunction cannot issue.

Id. at 703-4.

In following the pathway set forth by the Sixth Circuit in Catz v. Chalker, supra, and the plain
language of 81983, this Court will issue a declaratory judgment holding uncongtitutional on due process
grounds the April 15, 2003 Order of Judge Pezzetti, and the April 17, and 18, 2003 Orders of Judge
Robertson. The Opinion does not impose affirmative injunctive relief a thistime. The Court presumes
that Michigan courts will comply with this Court’s ruling declaring that the March 17, 2003 adoption
orders of Judge Robertson were the last valid state court orders and proceed from that point to
adjudicate the merits of the custody of the two minor children in hearings that comport with the
Condtitutional requirements of due process as to the relevant parties to those proceedings.

Accordingly, the Court issues a declaratory judgment finding:

(2) the following State Circuit Court Orders entered after the Clinton County Court March 17,
2003 Order of Adoption are void ab initio because they were issued in violation of the Smiths' rights
to procedurd due process guaranteed by the United States Condtitution:

(@ IN THE MATTER OF: LILIANDRA AMETHYST DAWNE HOLEY, AND PEARL

PATRICE HOLEY, ADOPTEES, DONNA AND JONATHAN CROMWELL,

PETITIONERS, v. FAMILY INDEPENDENCE AGENCY, RESPONDENT, FILE NOS.:

02-665772-AD; 02-669671-AD, OAKLAND COUNTY CIRCUIT COURT ORDER OF

APRIL 15, 2003 (PEZZETTI, J);

(b) IN THE MATTER OF: LILIANDRA AMETHYST DAWNE HOLEY, PEARL PATRICE

HOLEY, ADOPTEES FILE NOS.: 02-16009-AM; 01-16008-AM, CLINTON COUNTY

CIRCUIT COURT ORDERS OF APRIL 17, 2003 AND APRIL 18, 2003 (ROBERTSON,

J)

(2) the Clinton County March 17, 2003 Adoption Orders granting the Smith Plaintiffs legd
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gatus as the parents of the two minor children arethe last vaid orders,

(3) future Sate court proceedings in this matter, congstent with this declaratory judgment, must

provide the Smith Plaintiffs with notice and a hearing pursuant to the Due Process Clause of the United

States Condtitution.
SO ORDERED.
/9
Dated:  04/04/2005 PAUL D. BORMAN
Detroit, Michigan UNITED STATESDISTRICT JUDGE
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