Police Performance Solutions, LLC
P.O. Box 396
Dover, NH 03821-0396

August 13, 2014

[ L [E

The Honorable Avern Cohn AUG 13 204
United States District Court

for the Eastern District of Michigan CLERK'S OFFICE
Theodore Levin U.S. Courthouse U.S. DISTRICT COURT
231 W. Lafayette Blvd., Room 219 EASTERN MICHIGAN

Detroit, MI 48226

Re: United States of America v. City of Detroit, Michigan (the City) and the Detroit Police
Department (DPD), No. 63=77758%

03-1225%

Dear Judge Cohn,

Pursuant to your Order, I am providing the Court with a final report on the status and history of
the Detroit Police Department Use of Force Consent Judgment case.

Sincerely,

Chief (Ret.) Robert S. Warshaw
Monitor
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Introduction

Following an investigation and the issuance of Technical Assistance Letters by the U.S.
Department of Justice, Civil Rights Division, Special Litigation Section, the City of Detroit
entered into two Consent Judgments relating to: 1) the Use of Force (containing 110
requirements); and 2) Conditions of Confinement (containing 65 requirements). (See
attachment, Consent Judgment Use of Force and Arrest and Witness Detention.) The Honorable
Julian Abele Cook, Jr., United States District Court Judge, approved and ordered the Judgments
on June 12, 2003.!

At that time, the Court appointed Sheryl Robinson Wood of Kroll, Inc. as the Independent
Monitor. Ms. Wood’s first report was issued on January 20, 2004; and the last report was issued
on July 16, 2009, just prior to her resignation.” Kroll issued a final memorandum on September
8, 2009.

On October 5, 2009, following a selection process involving the Department of Justice and the
City of Detroit, the Court appointed me to serve as the Independent Monitor. Assisted by
Deputy Monitor Chief (ret.) Charles D. Reynolds and a Team (IMT) of highly respected
professionals, I assumed responsibility for monitoring compliance with the requirements of these
Judgments — a compilation of generally accepted professional police policies, procedures, and
related practices.?

Our Team conducted our first quarterly site visit in November 2009; and after a review of
voluminous documents and an initial assessment, we issued our First Quarterly Report on
January 10, 2010. Since that time, we have issued a total of 19 quarterly reports, the most recent
on July 14, 2014. During this nearly five-year period, we have observed considerable changes
within the Detroit Police Department (DPD), including several changes in command.*

" The Conditions of Confinement Judgment set forth procedural and operational requirements relating to the
confinement of facilities maintained and operated by the Detroit Police Department. Following negotiations
between the DPD and the Michigan Department of Corrections (MDOC), the two parties signed an Interagency
Agreement in April 2014 compelling the State to house all DPD detainees. By October 2013, facilities were fully
operational and the Department’s detainees had all been transferred to those facilities. The Conditions of
Confinement Consent Judgment has been satisfied; accordingly, the Monitor no longer assesses compliance with
that Order.

2 Ms. Wood issued 23 monitoring reports.

3 Chiefs Warshaw and Reynolds are Principals with Police Performance Solutions, LLC.

4 Tenures of the chiefs during our engagement: Warren C. Evans, 2009-10; Ralph Godbee, Jr., 2010-12; Chester
Logan, 2012-13; and James E. Craig, 2013-present.
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In preparation for our first report, we drew upon the work of the previous monitor, including
thoroughly reviewing the previous monitor’s findings and the justification for those findings.
Moving forward, however, we adopted our own methodology to analyze Detroit Police
Department practices. Our methodology includes quarterly site visits to assess and guide the
Department’s ongoing efforts toward compliance with the professional police practices
enumerated within the Consent Judgment. Our assessment includes two compliance phases:
Phase 1 evaluates the development and adoption of a policy or set of procedures that are
supportive of each Judgment paragraph or subparagraph; and Phase 2 evaluates the
implementation of the practices necessary to meet the requirements of each of the Judgment
paragraphs or subparagraphs and the applicable policy or policies.’

Following our assessment of requirements, we make one of four findings. Findings of “In
Compliance” or “Not in Compliance” are self-explanatory. In addition, where appropriate, we
make findings of “Pending Compliance” or “Deferred.”® In our quarterly reports, we also set
forth what we find to be “Critical Issues” for each major section of the Judgment; and a brief
statement of “Next Steps” in which we describe a plan of work for our next visit, including a
discussion of the data we plan to review.

Our verification of compliance with the many requirements of the Consent Judgment involves
analyzing multiple Police Department activities, reviewing investigations of misconduct and uses
of force, and making observations of the practical application of policies and procedures. Where
it is not appropriate or possible to analyze all instances or data, we rely upon statistically valid
samples of the population. To reach conclusions based on analyses of cases, a minimal standard
must be met. The standard for achieving compliance based on these analyses requires the DPD
to conform to more than 94% of relevant indicators set forth in the Judgment. This is a
nationally recognized standard.

Throughout our engagement, we have provided technical and other assistance where sought by
the Parties. For example, we worked with the Office of Chief Investigator (OCI) to revise
investigative procedures. We also worked with field commanders to improve procedures
relating to command level investigations of force, and with Force Investigations staff to address
investigative shortcomings of these most serious uses of force.

3 This process differs from that of the previous monitor. Our methodology requires the assessment of every
paragraph or subparagraph of the Judgment during and for each reporting period. The previous monitor reportedly
did not assess compliance with each paragraph or subparagraph for each quarterly report; instead, the previous
monitor assessed only a limited number of the paragraphs or subparagraphs for assessment and inclusion in its
quarterly reports. In addition, Kroll considered specified paragraphs as requiring “policy only;” however, our
methodology included an assessment of DPD’s adherence to the policies unless such a requirement was included in
a separate Judgment paragraph.

¢ A Pending Compliance finding is made in cases where substantial work and time is required to achieve
implementation of a policy or procedure and the related practices, and where ongoing progress is clearly evident. A
Deferred finding is made where there are circumstances in which we are unable to fully determine the compliance
status of a requirement due to a lack of data or other reasons.



City of Detroit Police Department
Use of Force Consent Judgment
Final Report

August 13,2014

Page 4 of 29

The independent monitoring of the Judgment is a complex process involving complex issues.
The delivery of police services to a community — and the simultaneous retention of the public
trust — are perhaps the most fundamental and sacred roles of government. In the course of our
nearly five-year engagement with the City of Detroit — and more particularly, with the DPD — we
have endeavored at all times to fulfill our mandate in a manner consistent with these principles.

Executive Summary

For the past nearly five years, the City and the DPD have reached the >94% standard of
compliance with 90% of the Judgment requirements. Below I note the requirements in which the
Department has made the most progress, and where we still have remaining concerns, within the
different sections of the Consent Judgment.

Use of Force Policy: This section contains 13 requirements relating to the development and
implementation of its use of force, firearms, and chemical spray policies; the selection of an
intermediate impact device and the development of guidelines on its use; and the providing of
appropriate related training. The DPD has been in sustained compliance (two years or more)
with 10 of these requirements. Although DPD achieved compliance with U15 in our most recent
(19™) report, we remain concerned with the sustainability of U15 and its requirements relating to
on-the-scene decisions an officer must make, particularly relating to de-escalation.

Incident Documentation, Investigation, and Review: This section contains 15 paragraphs
relating to the revision and implementation of policies necessary to ensure full, thorough, and
complete investigations; including command level and those conducted by Force Investigations,
Internal Affairs, and the Board of Police Commissioners, Office of Chief Investigator. DPD has
made strides in this section over the last several reporting periods. However, we remain
concerned with DPD’s non-compliance with U28, 29, 32, 33, 36, and 38 — substantive
requirements relating to the investigation and review of the use of force. We urge DPD to
continue to work toward compliance with these provisions; they are critical for the purpose of
conducting thorough, complete and credible investigations of the use of force.

Arrest and Detention Policies and Practices: This section contains 16 requirements relating to
arrest and detention policies and practice, including investigatory stops and frisks. Per our most
recent (19") quarterly report, the DPD is in full compliance with nearly all of the requirements of
this section. The Department remains out of compliance with U45, which requires written
documentation of all stops and frisks.. Also, while the Department recently achieved compliance
with U59 (which requires that commanders review all violations of DPD prompt judicial review,
holds, and so forth on a daily basis); we urge DPD to focus on issues of supervisory and
command responsibility.

Training: As of July 2012, DPD has been in full compliance with these 25 requirements. For
the Department to sustain compliance in this area, DPD must strengthen its annual training
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assessments; and encourage first-line supervisory and upper command staff to consistently
support the efforts of Training Unit staff.

External Complaints: This section contains nine requirements, which relate directly to external
complaints; responsibility for the investigation of external complaints rests primarily with the
Office of Chief Investigator (OCI) and the DPD Internal Affairs Division (IAD). DPD is in full
compliance with the requirements of this section.

Management and Supervision:

e In the area of the Risk Management System, overall, DPD has moved forward to full
compliance with these requirements through the appropriate application of technical
resources. Yet critical risk management issues remain for the Department. We have
observed that the technological dimensions of risk management can and periodically have
usurped the more meaningful concerns with the appropriate use of the system for risk
management. Sustainability of compliance in the risk management area will require a
significant commitment from the Department.

* In the area of Oversight-Auditing, sustainability will require maintenance and
management of the Audit Unit attached to CRIB.

e In the area of Disciplinary Administration, it will be important to monitor and report
out data on the cases closed and opened on a monthly basis, to identify any potential for a
return to a backlog of cases.

e In the area of Video Cameras, DPD has gradually improved its video and audio
recording; however, it remains non-compliant overall. The DPD has been challenged
with technical issues, but the remaining issue is gaining compliance by officers in the
field. To achieve compliance in this area, the City and top command of the DPD will
need to increase and sustain interest in these issues.

The Department has made these gains within the framework of external oversight; a process
commenced by an action brought by the United States Department of Justice. It has proven to be
the impetus for change. To attain compliance with the remaining requirements — and to sustain
progress with the requirements that are in compliance — the City and DPD should devote
resources to expand the Civil Rights Integrity Bureau. CRIB plays a critically important role in
conducting internal audits and adhering to — and sustaining — Judgment requirements and
contemporary police practice. Investing in CRIB will build DPD’s capacity to assess its progress
and ensure that the Department sustains the progress it made during the life of the Judgment.

Despite some remaining concerns, over the last several reporting periods, DPD has demonstrated
increased stability and progress. I am confident that with some initiative on the part of the
Department and the City, the DPD can become the modern and robust department that serves the
best interests of the Detroit community.
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The First Monitor’s Assessment

The Honorable Julian Abele Cook, Jr. approved the Use of Force Consent Judgment on June 12,
2003 and appointed Sheryl Robinson Wood of Kroll, Inc. as the Independent Monitor (“previous
monitor” or “first monitor”). Ms. Wood’s first report was issued on January 20, 2004; and the
last report was issued on July 16, 2009, just prior to her resignation. Kroll issued a final
memorandum on September 8§, 2009.

As noted above, the first monitor issued quarterly reports, but did not assess each paragraph or
subparagraph for compliance during every quarterly period; accordingly, for the purposes of this
document, we do not include a detailed report of progress reported by the previous monitor but
instead summarize progress noted in its various reports.

The previous monitor’s first report described its the assessment of 60 of the 110 paragraphs and
compliance with one, but credited the DPD with the establishment of the Civil Rights Integrity
Bureau (CRIB) to oversee internal compliance with the Consent Judgment. It also reported
DPD’s progress developing required forms, and both the DPD and OCI’s progress with the
informational campaign on the filing of citizen complaints.” Also in its first report, the previous
monitor expressed an overriding concern with the “inability of the DPD to revise or develop
effective policies,” which is fundamental to achieving compliance with the various Judgment
requirements. It also cited communication problems among the various DPD units and between
DPD and OCI as areas of concern. Finally, it noted that the DPD underwent a change in
leadership with the resignation of the Chief and the appointment of an Acting Chief during the
first reporting period.

In 2004, the previous monitor began including a “scorecard” to report the Department’s
compliance progress with each Judgment paragraph. The scorecard contained in Report No. 5,
issued in January 2005, indicated that the City and the DPD were in full compliance with two
paragraphs and two sub-paragraphs; Report No. 9, issued in January 2006, indicated full
compliance with six paragraphs and five sub-paragraphs; and Report No. 13, issued in January
2007 indicated full compliance with nine paragraphs and six sub-paragraphs, and in compliance
with 12 “policy only paragraphs” and with policy requirements for one. Report No. 22, issued in
April 2009, found the City and DPD in full compliance with 10 paragraphs and 10 sub-
paragraphs; in compliance with 17 “policy only” paragraphs; and with policy requirements for
nine paragraphs.

These reports also noted the progress DPD made developing policies and training directives,
referring to it as a “significant accomplishment.” The approvals of several components of the
Risk Management Plan (Management Awareness System, or MAS) were noted. It also noted
progress with the implementation of requirements relating to the receipt and investigation of
external complaints (citizen complaints), but expressed several concerns relating to OCI. The

"The Office of Chief Investigator (OCI) receives and conducts investigations of non-criminal external citizen
complaints. OCI reports directly to the Board of Police Commissioners (BPC).



City of Detroit Police Department
Use of Force Consent Judgment
Final Report

August 13,2014

Page 7 of 29

reports also noted improvement in compliance with the ratio of officers per supervisor
requirement.®

In its later reports, the previous monitor addressed external complaints, citing its assessment of
OCI investigations and a finding that OCI was in compliance with several review- and
evaluation-related requirements. It found the DPD in compliance with the development of its
Risk Management Plan.

The previous monitor’s concerns included the lateness and/or absence of required audits, and
slow progress with the development of training plans or classes that complied with Judgment
requirements; poorly written audit reports; and a finding that the Joint Investigative Shooting
Team was not investigating critical firearm discharges as required. The reports discussed the
low number of documented frisks when compared with documented stops; and the apparent
difficulty with adherence to timing requirements relating to critical firearm investigations and the
submission of Annual Critical Firearm Investigation Reports. The previous monitor also
expressed concerns with the lack of compliance with procedures relating to the Command Level
Force Review Team (CLFRT-DPD’s Board of Review) in its review of these very serious
investigations. It noted shortcomings in DPD audits — including the insufficient population of
stop and frisks and Force Investigations to make findings and the failure of audits to “test
investigators’ conclusions” or to “identify concerns relating to intake, assignment, tracking and
investigation of complaints alleging force.” The previous monitor raised concerns regarding the
lack of appropriate documentation of the citizen complaint investigative progress, the timely
completion of the investigations, and documentation of reviews conducted by the Chief of
Police. It also noted concerns with its failure to provide documentation of its “coordination and
review of training.””

The previous monitor’s later reports described its further concerns with the discharge of firearms
at moving vehicles — particularly, the lack of tactical evaluations of events involving the
discharge of firearms at moving vehicles; the lack of training on the PR-24 (intermediate
weapon); and the lack of documentation of chemical spray deployments. It noted that the DPD
regained compliance with material witness requirements, but lost or remained out of compliance
with other requirements relating to prompt judicial holds, restrictions, and material witnesses.
The DPD did not comply with requirements relating to the arraignment of detainees within 48
hours; the submission of warrant requests to the prosecutor within 24 hours; the documentation
requirements relating to holds and restrictions; or the requirements regarding commander review
for violations of judicial review, holds, restrictions, and related activities.'’

In addition, the previous monitor expressed concerns with the non-compliant status of
requirements relating to the adequate ratio of supervisors to officers in the field and with

® Previous Monitor Reports No. 5,9, 13, 17, and 19.
? Ibid.
' previous Monitor Report No. 22.
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requirements relating to off-duty police actions (carrying firearms while impaired), as well as
with impediments to the full and effective implementation of the MAS.

The previous monitor described the DPD’s failure to effectively train personnel on
implementation procedures, as well as supervisory training; leadership and command
accountability training; risk assessment training; investigator training; and training on the
processing and investigation of external complaints. It also noted the Department’s failure to
comply with requirements relating to conducting random review of videotapes, or inspecting
equipment.

The previous monitor, in its final full report (No. 23, issued in July 2009) assessed compliance as
follows:

* Compliance with paragraphs requiring “policy only” — 13"

 Compliance with policy requirements — 12'*

« Full compliance with policy and implementation requirements — 11"
 Compliance with policy and implementation requirements (sub-paragraphs) — 15"

This report pointed out that the use of force audits it would use to assess compliance failed to
provide a sufficient sample, and therefore it deferred its assessment on the use of force
requirements. While noting that DPD had regained compliance with Garrity protocol
requirements, the previous monitor expressed concern that the DPD had not regained compliance
with interview requirements relating to the prohibition of leading questions and written question
interviews “contrary to appropriate law enforcement techniques.” While previously gaining
compliance with these requirements in May 2009, the DPD fell out of compliance for two
consecutive reporting periods.

The previous monitor’s final full report also noted that its assessment of arrests found the
existence of probable cause for the arrests appropriately documented and also found that the
required reviews were being conducted. The DPD had not, however, required documentation
and review procedures relating to stops and frisks. In addition, the previous monitor noted the
annual in-service training program commenced in August 2008 was nearing the end. The report
expressed concern regarding the failure of DPD to implement its semi-annual review of use of
force, arrest, and detention training.

As noted above, the U.S. Department of Justice, the City of Detroit, and the Detroit Police
Department agreed to adopt and implement the requirements contained in the Judgment in June
2003. By all accounts, the City and the DPD should have, and perhaps could have, achieved

'U14-17, 19, 20, 42, 44, 46-47, 52, 54, and 56.

12U31, 37, 41, 57, 64-66, 69-71, 77, and 105.

13U43, 57, 63, 82-85, 92, 96, 99, and 110.

4 U62 (b, c & d), 67 (a, b, f, & h), 78 (d & €), 88 (a, b, ¢, & €), and 95 (a & ¢).
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overall substantial compliance with the Judgment within five or so years. Yet, after six years,
the progress made can best be described as disappointing; however, given that we were not
present to make an assessment, we ascribe responsibility to no specific person or entity; rather, it
is shared among many.

Police Performance Solutions, LLC

IMT Review Of Progress — Present Status

On October 5, 2009, following a selection process involving the Department of Justice and the
City of Detroit, the Court appointed me to serve as the Independent Monitor. Assisted by my
Team (IMT), I assumed responsibility for monitoring compliance with the requirements of these
Judgments. To date, we have issued 19 quarterly reports — the first on January 10, 2010, and the
most recent on July 14, 2014.

As previously described, although we drew upon the work of the previous monitor, we adopted
our own methodology. One of the more noteworthy differences is that we not only assess the
development of required policies for each requirement, but — unlike the first monitor — also the
operational implementation of policies for each applicable requirement, both of which must be
satisfied for a compliant finding. To do otherwise, fails to meet the objective of establishing a
policy in the first instance. For example, the development and issuance of a policy establishing
“de-escalation...as an appropriate response to a subject’s conduct” is a Judgment requirement;
however, if we do not assess whether or not the DPD operationally implemented this
requirement, it defeats the objective of this requirement.

We also assess compliance with each Judgment paragraph for each report. Our assessments
include both an analysis of policy content and the degree to which DPD has operationally
implemented the policies. To do this, we conduct site visits during which, among other
activities, we visit police districts, precincts, and other commands; meet and discuss operations
with command, supervisory, and training staff; and observe training classes. We also both on-
and offsite, review arrest, use of force, and related police reports; and review investigations of
force, detainee injuries, and allegations of force.

In July 2013 (No. 15), as a result of an agreement with the Parties, we began limiting our
assessments of the various requirements to include: all requirements that were not in
compliance; as well as particular requirements that were selected by the Parties (specifically,
25% of the compliant requirements) and by the Monitor (specifically, 50% of the remaining
compliant requirements). From that point forward, the requirements that we did not fully assess
we found to be in sustained compliance.'

13 The requirements that we do not regularly assess include: U14; U19; U20; U21; U23; U26; U31; U41; U44; U54;
U55; U56; US7; US8; U61; U62; U63; U64; U6S; U66; UT70; U71; U72; U74; UTS; U76; U77; U8lL; U8S; U86E;
U87; U88; U89Y; U120; Ul21; U122; and U123. ,
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To date, each of our 19 quarterly reports contained our detailed assessment of each paragraph
(with the exceptions noted above); therefore, rather than repeat the detail included in those
reports, we include herein a more holistic view of our findings of compliance or lack thereof.

Our first assessment of compliance for our January 2010 quarterly report found the City and
DPD progressing well with policy development and in Phase 1 compliance with 89 (81%) of the
Judgment requirements, but only in Phase 2 compliance with 26 requirements (24%).

In September 2011, our assessment found that the City and DPD had fully and successfully
completed its development of required policies (Phase 1) and that status has continued to the
present time. The policies were well written and complete; and to date, they have required
minimal revisions. In addition, the Department made slow, but incremental, progress with
operational implementation (Phase 2); however, we noted this progress occurred primarily in
areas that are often referred to as “low-hanging fruit,” or the less complicated of the tasks to be
completed. We repeatedly warned the City and the DPD of the dangers of focusing on
compliance with these tasks rather than the more difficult requirements — primarily relating to the
use, review, and investigation of force.

The City and DPD have experienced considerable change since our initial engagement in
October 2009, including a number of changes within the DPD administrative staff. These
changes may have contributed to the slowing of progress with operational implementation and/or
stagnation, which became evident some time subsequent to our December 2011 Report (No. 9).
At that time, the City and DPD had an overall compliance rate of 82%.

Throughout 2012 and 2013, the highest point reached was 86% in September 2012 (No. 12), but
then it retreated to 85% in January and April 2013 (No. 13-14). The DPD then increased
compliance to 89 and 88% respectively in July and October 2013; however, it again retreated to
86% in January and April 2014. See table below.

Quarterly Report Use of Force -
Number ~ Compliance
- Phasel | Phase2

Report 9 100% 82%
Report 10 100% 84%
Report 11 100% 85%
Report 12 100% 86%
Report 13 100% 85%
Report 14 100% 85%
Report 15 100% 89%
Report 16 100% 88%
Report 17 100% 86%




