UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

RICHARD DRESSER and MARILYN
DRESSER, Hushand and Wife, and as

Next Friend of MIKHAIL ROBERT Case Number 03-CV-10083-BC
DRESSER, aMinor Child, Honorable David M. Lawson
Pantiffs,

V.

CRADLE OF HOPE ADOPTION CENTER,
INC., aMaryland corporation, and

ALL WAYSINTERNATIONAL, INC.,,
aNew York corporation,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS MOTION FOR SUMMARY JUDGMENT
AND DISMISSING OTHER PENDING MOTIONSASMOOT

Richard and Marilyn Dresser, husband and wife, have filed an actionfor themselves and on behalf
of their newly-adopted, Russan-born son, Mikhail, againgt the adoptionagency that arranged the foreign
adoption and atravel agency afiliated withit. The Dressersdlege that the defendants misrepresented the
state of Mikhal’s hedth before the Dressers committed to adopting him, and Mikhail subsequently
devel oped medica conditions that have caused themgreat expenseintime, money, and emotiona distress
as a result of the necessary medicd trestments and ensuing disabilities. They contend that the adoption
agency, and particularly the Russian adoption coordinator introduced to them by the agency, withheld
information about Mikhail’s hedth history and condition that should have been disclosed. The Dressers

have dleged fraud, negligence, negligent infliction of emotiond distress, and breach of contract in dams



brought on their own behdf. They dso have brought a clam on behdf of Mikhall dleging that the
defendants were negligent in conveying his medica informationso that it could be considered indetermining
subsequent medica treatment. The defendants have filed amotionfor summary judgment contending that
the evidence adduced during discovery does not establish fraud, the negligence dams are barred by a
walver provison in the adoption agreement, and the contract was not breached because it specificdly
provided that the defendant could not guarantee a hedthy child. The Court heard the arguments of the
defendants in open court on October 7, 2004. Plaintiffs counsdl responded to questions but did not
present an oral agument because his answer to the motion was filed wdl past the filing deadline. The
meatter is now ready for decison.

The Court finds thet there isamaterid fact issue as to whether the Russian adoption coordinator
withwhomthe Dressersdedlt in Russawas an agent of defendant Cradle of Hope Adoption Center, Inc.
Nonethdess, the record establishes without question that the principa allment from whichMikhall suffers
could not have beenknownto the defendants before the adoption, the Dressers had informationfromwhich
they could have concluded that Mikhail otherwisewas not hedthy before they compl eted the adoption, the
Dressers ownnegligencedamsarebarred by the waiver language, and the defendants did not breach their
contracts with the plaintiffs. However, the negligence clam brought on behaf of Mikhail is not barred by
the walver language since Mikhall was not a party to the contract, and there is a materid fact question
whether defendant Cradle of Hope breached a duty to the boy to deliver his medica records within a
reasonable time. Therefore, the Court will grant the defendants motions for summary judgment asto the
dams by the Dressers, and dl dams againgt defendant All Ways, but deny the motionasto the negligence

clam on behdf of Mikhail againgt Cradle of Hope.
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Asthe Dressers certainly have learned, the adoption of children, especidly children from foreign
countries, isanoble and risky undertaking. In 1999 when the Dressers decided to expand their family, they
already had two children of their own, a daughter who was their biologica child and a son whom they
adopted from Guatemaain 1993. The Dressers, who livein Bay City, Michigan, had seen a newdetter
from the Jewish Children’s Adoption Network and took notice of a picture of a “smart, hedthy and
handsome’ Russianboy, Mikhail, who resembled Ms. Dresser’ smother. Pls. Opp. to Dfs. Mots. Summ.
J. EX. 6, Adoption Newdetter. Mikhail was three years old at the time, born November 27, 1996. The
Dressers decided to pursue adoption and, with the information from the newdetter, they contacted
defendant Cradle of Hope.

Defendant Cradle of Hope Adoption Center, Inc. isanon-profit Maryland corporationthat asssts
ininternationa adoptions from its principd place of busnessin Siver Springs, Maryland. Defendant Al
Ways Internationd, Inc. isaNew Y ork corporation witha principa place of busnessin New York City.
All Ways provides services in support of adoptions arranged by Cradle of Hope, such as airplane flights,
trandators, and drivers.

Haintiff Marilyn Dresser contacted Cradle of Hope and spoke with its executive director, Linda
Perilgein. Therr first conversation lasted forty-five minutes, and Perilstein later provided the Dresserswith
two photographs, a videotape, and athree-page medicd summary trandated from Russian about Mikhail
and information about another boy. The medicd summary included the disclamer, “MEDICAL
ACCURACY NOTGUARANTEED/TRANSLATIONNOT GUARANTEED.” Cradleof HopeMot.

Summ. J. Ex. 12, Medicd Summ. at 3. The medica summary disclosed that Mikhall had a pathologicd
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ddivery by Cesarean section, lived in a specidized orphanage, had an Apgar score of 2/8 at birth, had an
additiond toe removed at birth, and exhibited “[p]erinata encephaopathy” and “[d]elay of psychomotor
development.” 1d. a 1-2. The summary described Mikhail’ s psychomotor status as follows:

The boy is quiet, curious and well baanced. He likesto study very much, carries out al

the commissions, heis neat and diligent. He sings and dances on musical lessons, feeds

himsdf, asksto be put on the potty, dresseshimsdf, waksvery wdl and runs. He speaks

many words and attempts to construct Smple sentences.

Id. at 2. Thesummary aso mentioned that Mikhail was " very good, smart, and handsome.” 1bid. Cradle
of Hope telefaxed a description of encephaopathy to the Dressers that characterized the condition as“a
disease of the brain” that “inthe first week(s) of life appearsto be used inRussato describe aconsderable
number of infants with minor/trangent sgns which would not be considered to be significant.” Hs. Opp.
to Dfs. Mots. Summ. J. Ex. 11, Encepha opathy Description.

Marilyn Dresser then sought the advice from their locad family pediarician, Dr. Jeffery
VanGelderen, who saw “no evidence of an obvious medica problem” with Mikhail from the information
provided. PIs. Opp. to Dfs. Mots. Summ. J. Ex. 6, VanGelderen Letter. The Dressers also discussed
the medica summary with Mrs. Dresser’s sdter, a psychiarist. Cradle of Hope Mot. Summ. J. Ex. 3,
Marilyn Dresser Dep. val. | a 97, 98.

The Dressers had gpproximately Sx more conversations with Perilstein. Marilyn Dresser dlegedly
informed Perilstein about their financia stresses and their need to borrow money for the adoption. The
Dressers rgjected Perilstein’ s offer of a specid needs child from Maoscow named Masha at a discounted

cost. The Dressers dlege that Perilstein claimed that she had frequent contact with Cradle of Hope's

adoption coordinator and the orphanage inthe regionand repeatedly confirmed Mikhail’s hedth. SeePis.



Opp. to Dfs. Mots. Summ. J. Ex. 1, PerilgeinDep. at 267. At some point, Perilstein dlegedly cdled the
Dressersand sad that severd Russan families were interested in adopting Mikhail and the adecisonmust
be made soon. With Perilstein’ saleged assurancesabout Mikhail’ shedth, the Dressers agreed to proceed
with adopting Mikhail.

OnJduly 25, 1999, Richardand Marilyn Dresser signed an Adoption Services Agreement provided
by Cradle of Hope, referred to as“CHAC” in the document. The agreement read in part asfollows:

3. Satement of Risks Clients understand that there isrisk in foreign adoption and that
while CHAC will diligently pursue the completion of an adoption for Clients, CHAC
cannot control all aspects of the process nor assure a successful outcome. In the event of
any occurrence whichimpedesthe successful outcome of aninitia adoptioneffort, CHAC
will work with Clientstoward dternative adoptionoptions. Clientsunderstand that neither
the execution of this agreement nor the provison of some or al of CHAC's services
guarantees the placement of achild.

4. Background Information: CHAC will furnishClientsdl medica and socid informetion
available toit pertaining to any child offered to Clients, but cannot guarantee that any child
isor will be hedthy or that the medica informationprovided will be accurate or complete.
Clients undergand that their child could arive with undiagnosed physicd, mentd,
emotiond, and/or developmenta problems.

5. Statement of Under standing Regarding Health Satus of Children: CHAC clients
who are interested in adopting a child from the former Soviet Union or Eastern Europe
understand that in some areas the governments will alow foreign families to adopt only
those children who are not considered to be at greater risk due to genetic factors, such as
acoholism or mentd illnessin the birth family, and children with hedth issues.

Clients understand that the children placed by CHAC may have medical problems or
congenita defects, some of whichmay not be readily apparent at the time of placement or
which may not be discovered by physicians in the country of origin. These problems
include, but are not limited to: difficulties at birth, prematurity, low birth weight, dlergies,
crossed eyes, hepdtitis carriers, cleft lip and/or paate, asthma, cardiac problems, mental
or emotiona problems, congenital hip problems, and developmenta delays. Clients
undergtand that they are not obligated to accept any particular child offered to them.



6. CHAC Fees: Clients agree to pay CHAC an agency fee of $2,500 to $5,750,
depending onthe program, and a$100 expense fee ($750 for familiesresiding outsidethe
U.S.), for adoption services in connection with the adoption of one child or shlings. This
fee shdl be pad in ingdIments asfollows.

$500 Upon submission of gpplication;
$ 1,600 Upon submission of this agreement; and
Bdance of fee Upon submission of documents.

7. Foreign Program Fees: In addition to CHAC's fees, Clients will pay a foreign
program fee between $3,500 and $15,500, depending on the program. The amount of
the foreign program fee in each adoption will be established prior to the acceptance of a
child referral and will be paid once achild referrd isaccepted. Clients understand that the
foreign program fee may be increased, but not once a child referral has been accepted.

20. Waiver of Claims Clients hereby waive any and al clamsthey may have now or in
the future againg CHAC and its directors, officers, employees and agents, including
doctors. Clients agree to hold CHAC and its directors, officers, employees and agents,
including doctors, harmless againgt any clams known or unknown now existing or in the
future, whichmay arise out of this agreement, receipt of servicesfrom, or adoptionthrough
CHAC.

Cradle of Hope Mot. Summ. J. Ex. 6, Adoption Agreement.

In addition to the contract, the Dressers sgned a “Statement of Understanding the Russian
Adoption Process’ that stated repestedly the Dressers could change their mind concerning the adoption,
but provided a schedule of fees for withdrawing from the process a its various stages.

1. Oncel inform Cradle of Hope Adoption Center (CHAC) that | have accepted a

particular child or childrenreferred to me, the next steps of the adoption process are begun

inthe US and oversess. If | change my mind prior to the scheduling of acourt date, | will

forfeit $1,500 of the foreign source fee.

2. If 1 change my mind about proceeding with the adoption after a court date has been
scheduled, | will forfeit $2,500 of the foreign source fee.



3. | undergand that | will meet my child(ren) prior to the court hearing. If | have any
concerns or hestations about proceeding with the adoption hearing, | will discussthem
immediatdy withmy coordinator and CHAC social worker. Intheevent that | choose not
to proceed with the adoption hearing, | will forfeit $2,500 of the foreign source fee.

4. Once | have appeared in court and confirmed my desire to adopt the child, the
adoptiondecree will beissued and will be find and binding. In someregions, the court will
impose, or | may request during the adoption hearing, a ten day appeal period during
which time | may change my mind about the adoption. If | decide not to complete the
adoption during the ten-day apped period, | will forfeit $3,500 of the foreign fee.

Cradle of Hope Mot. Summ. J. Ex. 14, Adoption Process Statement.

As the process went forward, the Dressersdlegedly paid acompany caled M.G. Services $950
for the trandation of their adoption documents from Englishto Russan. Cradle of Hope provided the
Dressers with the “CRADLE OF HOPE TRAVEL PACKAGE’ that gave guidance for adoption
preparations and the trip to collect the adopted child. Cradle of Hope recommended that All Ways be
contacted to arrange for travel:

We have enclosed a lig of travel agencies which have been hdpful to CHAC families.

Some of them specidizein adoption travd, while others are very knowledgeable about

travel in Russa

Many families have made their travel plans through All Ways Internationd. All Waysis

owned in part by the coordinator of our Russan program. However, All Ways can only

answer questions about your transportation and visas. Please continue to direct any

adoption questionsto CHAC. Please understand that you arefreeto use any travel agent

that you choose and that CHAC receives no benefitsfromreferring you to any particular

travel agency. We do so only because their fares have been reasonable and many of our

families have been pleased with their services.

Pls. Opp. to Dfs. Mots. Summ. J. Ex. 7, Adoption Information Package at 2. The package included
information that All Ways and Cradle of Hope share an office in Moscow, where the Dressers could go

if therewasaproblem. Id. at 6. Thetria package aso discussed an apped period after the Russian court



hearing and before the adoption became find. It explained that “[t]he gpped period is not intended asa
time frame for you to make up your mind.” P. Opp. Dfs. Mot. Summ. J. Ex. 7, Adoption Information
Package at 13. The package aso provided a description of the people who work with the adoptive
parentsin Russa

4. Russa Seff

Our coordinators in Russiawill be responsible for you and your adoption process while
youareinRussa. We know and rely on the people who work for us and so should you.
CHAC operdions in Russa are headed by Alexander Menikov, a kind and quiet man
who has overdl responsibility for your trip. We have coordinatorsin each city who are
responsible for the timely completion of the adoption steps that occur inther jurisdiction.
Therefore, familiesadopting children outsde Moscow will have acoordinator inMoscow
during their way in, then a different coordinator in their child's hometown, and the same
initid coordinator uponreturning to M oscow at the end of the trip. Y our socid worker will
be able to tdl you some informationabout the coordinator youwill be working withinyour
child's dty. We usualy do not know which coordinator will be assigned to you in
Moscow ahead of time. Both in Moscow and in your child s city, you will be provided
with atrandator and car/driver as well.

Your coordinator is your closest dly, the person who works the hardest and cares the

most that you go home soon and happy. Your coordinators will be highly educated

professonds unable to support thar families on the salary they would earn in ther

professoninagruggling Russa. Trug thisperson! Don't question their motives or mode

of operation. It may be different from ours, but they get the job done. CHAC has a lot

of confidence in your coordinator and you should too.
Id. & 7. Despite the language in the travel package about various travel options, the Dressers dlege that
Cradle of Hope informed themthat All Ways would arrange drivers, trandators, and travel assistance. Al
Ways hilled the Dressers $9,147.50 for “ Adoption Related Services” and “ Travel Services’ prior to ther
departurefor Russa. PIs. Opp. to Dfs. Mots. Summ. J. Ex. 18, All Ways Invoice. Theadoption related

services included the costs of humanitarianaid, Sate fees, servicein Moscow, service in Birobidjan, trips

between K habarovsk and Birobidjan, and “ Transfers: 4 regular @ $55.” Ibid. Trave Servicesincluded



the costs of travel tickets, hotel rooms, and service charges and fees. Ibid. The Dressers paid Cradle of
Hope s fees, and Cradle of Hope paid a service to arrange the adoption in Russa. The Dressers dlege
that Cradle of Hopepaid M.G. Services approximately $8,000 for coordinating the Russian portionof the
adoptionand that the adoption coordinator, Tatyana K ostko, received gpproximately $5,000 for her role.

The orphanage where Mikhall lived wasinthe Russancity of Birobidjan. The Dressersflew there
fromM oscow on February 8, 2000, and an All Ways driver took themto the orphanage. Cradle of Hope
adlegesthat aninterpreter named Lyudmilawas present for themat dl timesinthe orphanage. TheDressers
were introduced to the director of the orphanage, Natayla; their adoption coordinator, Tatyana Kostko;
and adoctor onthe orphanage sgaff. The Dressers met Mikhail soon after their arriva. Mikhall had lost
about ten pounds from when he was filmed for the videotape. Over the next few days, the Dressers
acquainted themsdlves with Mikhail. The orphanage director discussed Mikhal’s medicd records with
themthroughthar interpreter. The Dressers asked for the complete medica recordson severa occasions
but the orphanage director refused the requests. However, they acknowledge that the orphanage director
and the adoption coordinator reviewed Mikhail’s medica chart withthemonther third day there. Marilyn
Dresser tegtified:

Q. During those mestings, did anybody ever give you a reason why you weren't being

provided a complete set of records?

A. No, but Natalya and Tatyana had both gone through them with us page by page.

Q. Soyou did go through the entire chart while you were there?

A. What we knew to be the chart.
Q. Okay. What was represented to you to be the entire chart, you went through page by

page, right?
A. It was not ever represented to us to be the entire chart, because his file was bigger.
They had took part out of it to talk to us.

Cradle of Hope Mot. Summ. J. Ex. 7, Marilyn Dresser Dep. at vol. |, 88. She dso stated:
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Q. Didyou undertake at that time in Russiato review the records that the orphanage had?

A. We asked to seethefile. We were told we could not see it, but they would show us
the important parts that we needed to see, or they would discuss it with us.

Id. at 115.

The Dressers observed that Tatyana K ostko appeared to be wdl known at the orphanage and to
have accessto the building and the orphanage sfiles. Richard Dresser took notes during the meeting with
Kostko to prepare for the adoption hearing when Mikhail’s medica history as described in orphanage’s
medica file was discussed. The notes Sate:

c-section birth- 5 pregnancy & 3rd birth

Surgery 7 months old to remove a growth from left ?7?
Colds when young but overcame them

chicken pox

muscular hypotension

diagnosis perinatal ensepelopathy [sic] prior to 2 yrs. old
after 2 yrsold changed to dow development

shy, quiet child who is not a behavior problem

4 kidsin hisgroup sck w/ flu & concerned with he catching it
has now had his 2nd hepititus shot & will need the 3rd shot in 6 months
TB tegtsdl negetive

Weight 3 kilo 80 grams

5 days old transferred to children’s hospital

Diagnosis was birth trauma of spina cord in the neck

Got trestment and by 2 months overcome it

A [9¢] 7 months surgery for growth on left hand

Stayed in children’s hospitd til 20 months old

Mother born in 1970- was 26/23 when he was born
Father- no information

When brought to orphanage could St & wak

??holding

Started to walk 1 yr 3 months

Got al vacinations necessary

All tests negative hep venered HIV no worms

Speech problem- doesn't speak in complete sentences yet
Asof ?? had diagnosis of perinatd ensephelopathy [sic]
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No longer has - now diagnoss of dower development
Cradle of Hope Mot. Summ. J. Ex. 13, Richard Dresser’s Notes at 1-2.

Kostko also ingtructed the Dressers on what to say during the Russian court hearing, which was
held afew dayslater. Asingructed, the Dressers told the judge that they did not utilize Cradle of Hope
to find Mikhail and exaggerated the amount of time that they had been in the region. The judge enforced
the ten-day appeal period during which the Dressers had to stay in the area. During the ten days, the
Dressers spent time each day with Mikhail. Marilyn noted that Mikhail exhibited ddayed devel opment,
had a pronounced droop on the left Side of hisface, was not toilet trained, and had a parasite infection.
Richard did not consider Mikhall sick, but observed the boy throwing up. The Dressers never complained
about Mikhail’s medica problems that they observed. Theyingag that during thistime they were trying to
avoid looking like “ugly Americans’ asingructed by Cradle of Hope.

After the waiting period ended and before the end of February 2000, the Dresserstook three-and-
ahalf-year-old Mikhail with them to the United States. The Dressers eventualy obtained Mikhail’s
complete medicd file conssting of twenty-six pages that document Mikhail’ smedical condition from 1997
through 2000. The medicd records contained information regarding Mikhall’s vaccinations, growth,
s cknesses, and examinations, and they showed that Mikhall suffered atraumatic birthand astormy medical
courseduring his early years. They showed that athough Mikhail was ddlivered a anorma birthweight,
his Apgar score was 4/6, he exhibited birth injuries to the brain and cervica spine, and he was placed in
intengve care. He suffered acute respiratory distress on two occasions and at eight months had surgery
to remove a sixth finger on hisleft hand. At one year he was described as active, mobile, and responsve

but he did not make sounds or speak. He had a dight asymmetry of the face; the diagnosis of perinatd
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encephalopathy was made with delay of psychomotor development. At two years, Mikhal had grown
stronger, walked and ran, used the “potty,” and exhibited no pathologica signs. Hetill did not spesk, and
the diagnosis of the previous year was repeated. A third-year examination report sates.

Misha is3 yearsold. He has grown and got stronger. The child is active and lively; he
understands addressed speech and follows dmple commands. He has a quiet and
balanced character. Sleep and appetite are norma. The child spesks. In the crania
nerves no pathology has been found. Active movement in the extremities are normal.
Thereis no paresisinthe extremities. Deep reflexesin the upper and lower limbsare brisk
on both sides. There are no pathologica signs. All types of sengvity are normd. There
is some delay in psychomotor development. Intellectud reserveislimited.

Doctor: Sgnature:

As. Opp. to Dfs. Mots. Summ. J. Ex. 13, Trandated Medical Records at 25.
Upon his arivd in Bay City, Dr. VanGederen, the family pediatrician, examined Mikhail and
initidly diagnosed him as a physicdly hedthy child. The doctor tetified:

Q. And at that time what were the results of your finding, Doctor?
A. With wel child care he had an essentidly normd exam. We gave him some vaccines.

Q. Okay.

A. Did some routine screening we do in the cases of internationd adoptions.

Q. Isitfar to date that based upon your examination at the time that Mikhail appeared
to be a hedthy child for his age?

A. Yes. We could not completely assess his development because he didn’t speak

English.

Q. Okay, but from a physica standpoint?

A. But physicaly, yes.
Cradle of Hope Mot. Summ. J. Ex. 23, Dr. VanGeldern Dep. at 16-17.

In August 2000, Mikhail began to exhibit symptoms of persistent vomiting, headaches, and a gait
disturbance. After an MRI study, Mikhail was diagnosed with amedull oblastoma, amalignant brain tumor,

on September 7, 2000. Dr. Patricia Robertson, a pediatric neurologist, then took charge of Mikhail’s

medica care. Following surgery to remove the tumor, Mikhail experienced some moderate balance and
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coordination problems, but Dr. Robertson considered his recovery fairly swift. Cradle of Hope Mot.
Summ. J. Ex. 15, Patricia Robertson Dep. a 26. Approximately four weeks after surgery, Mikhail was
treated with a six-week course of radiation and chemotherapy that included weekly doses of the drug
vincrigine.  1d. at 26-27. Mikhail experienced complications as aresult of the chemotherapy because of
the medica course that included drugs considered toxic in large doses, namdy vincrisine, ciplatin, and
cyclophosphamide. The most grave complication occurred with the onset of neuropathy: Mikhail could
not walk and “couldn’t use his hands except as claws.” 1d. 42-43. Dr. Robertson attributes the cause of
the neuropathy to the drug vincristine. It was after Dr. Robinson started Mikhail on his course of
chemotherapy that the Dressers received the complete medical file from Russia

To address that complication, Dr. Robertson consulted with national specidists to develop an
individud treatment program for Mikhail that minimized the danger from drug toxicity; the medicd
treatment, however, had never been administered to alarge group of children. 1d. at 29. At thetime of
Dr. Robertson’s deposition on June 11, 2004, the trestment had successfully prevented the tumor from
redeveoping. Yet, the evidence shows that Mikhall suffers from resdua effects of the trestment. Dr.
Robertson testified:

he hasresdud deficits. Gait affects, he has footdrop, he has anormd positioning of his

feet, he' swearing braces to kind of keep hisfeet in line so motoricaly he' sbeenaffected

by that sgnificantly. | also believethat he had what turned out to be synergidtic effectsthat

that neurologic defidit at the time hewasmost severe, certainly, caused psychologicaly and

behaviordly and he started having a lot of behaviord problems around the time he

developed his periphera neuroagpthy. . . . Radiationtherapy that he received we know has

potentia to cause neurocognitive, neurocognitive and probably behaviord deficits... . . And

he hassome vison problems. . . [and] the toxicity of the vincridine [is] contributory to his
overdl neurodevelopmentd problems currently.
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Id. at 43-44. The doctor estimates that there is afifty to seventy percent chance that the medulloblastoma
will not reoccur and states that likelihood of relapse decreases as time passes. Mikhalil likely will not
receive further radiation or chemothergpy unless the rumor reoccurs. 1d. at 27-28, 30.

The Dressers contend that as aresult of the need to care for Mikhail’s medica conditions, they
incurred the loss of wages, extensve medicd hills, transportation costs, severe menta anguish due to
Mikhall’ s Sckness, the loss of their home due to medica expenses, and the loss of job stature because of
their inability to continue performing their norma course of employment due to the extended loss of time
for Mikhail's medicd treatments out of the area, emotiond pain and suffering from the lack of time not
avaladlefor their other children, and evenphysicd distressresulting fromthe stressful circumstances. Am.
Compl. 142. They filed their complaint in state court on February 18, 2003 dleging fraud, negligence,
negligent inflictionof emotiona distress, and breach of contract. The defendants removed the case to this
Court onApril 3, 2003 on the bagis of diversity jurisdiction. The plaintiffs filed an amended complaint on
May 19, 2003 dleging the same four clams. The defendantsfiled ther summary judgment mations indue
course after the close of discovery.

.

A motionfor summary judgment under Federd Rule of Civil Procedure 56 presumesthe absence
of a genuine issue of materid fact for trial. The Court must view the evidence and draw dl reasonable
inferences in favor of the non-moving party, and determine “whether the evidence presents a sufficient
disagreement to require submission to ajury or whether it is so one-sided that one party must prevall as
a matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). The “[sjJummary

judgment procedure is properly regarded not as adisfavored procedural shortcut, but rather as an integra
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part of the Federd Rules as a whole, which are designed to secure the just, peedy and inexpensive
determination of every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (internd quotes
omitted).

A fact is“materid” if its resolution affects the outcome of the lawsuit. Lenning v. Commercial
Union Ins. Co., 260 F.3d 574, 581 (6th Cir. 2001). “Materiality” is determined by the substantive law
cdam. Boyd v. Baeppler, 215 F.3d 594, 599 (6th Cir. 2000). Anissueis“genuing’ if a“reasonablejury
could returnaverdict for the nonmoving party.” Hensonv. Nat’| Aeronautics& Space Admin., 14 F.3d
1143, 1148 (6th Cir. 1994) (quoting Anderson, 477 U.S. at 248). Irrdlevant or unnecessary factua
disputes do not create genuine issues of materid fact. St. Francis Health Care Centre v. Shalala, 205
F.3d 937, 943 (6th Cir. 2000). “Where the record takenasawhole could not lead arationd trier of fact
to find for the nonmoving party thereisno genuineissuefor trid.” Matsushita Elec. Indus. Co. Ltd. v.
ZenithRadio Corp., 475 U.S. 574, 587 (1986). Thusafactuad dispute which “is merely colorable or is
not sgnificantly probetive’” will not defeat a motion for summary judgment which is properly supported.
Kraft v. United States, 991 F.2d 292, 296 (6th Cir. 1993); see also Int’l Union, United Auto.,
Aerospace& Agric. Implement Workersof Am. v. BVRLiquidating, Inc., 190 F.3d 768, 772 (6th Cir.
1999).

The party bringing the summary judgment motion hastheinitid burdenof informing the district court
of the basis for itsmotionand identifying portions of the record which demonstrate the abbsence of agenuine
dispute over materid facts. Mt. Lebanon Pers. Care Home, Inc. v. Hoover Univ., Inc., 276 F.3d 845,
848 (6th Cir. 2002). When the moving party has the burden of proof on an issue, whether it beaclam

or afirmative defense, its* showing must be sufficient for the court to hold that no reasonable trier of fact
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could find other than for the moving party.” Calderone v. United Sates, 799 F.2d 254, 259 (6th Cir.
1986) (citationomitted). That sad, thereis®no express or implied requirement in Rule 56 that the moving
party support its motionwithaffidavitsor other smilar materids negating the opponent’ sdam.” Celotex,
477 U.S. at 323.

The party who bears the burden of proof on an issue must present a jury question as to each
dement of the dam. Davis v. McCourt, 226 F.3d 506, 511 (6th Cir. 2000). Failure to prove an
essentid dement of a daim renders dl other facts immaterial for summary judgment purposes. Elvis
Presley Enters,, Inc. v. Elvidy Yours, Inc., 936 F.2d 889, 895 (6th Cir. 1991).

Since diversty jurisdictionisthe source of this Court’ s authority to adjudicate the dispute, under
therule of ErieRR. v. Tompkins, 304 U.S. 64, 78 (1938), state law, as determined by the state’ shighest
court, furnishesthe subgtantive rulesfor decison. If the state’ s highest court has not decided an issue, then
“the federd court must ascertain the state law from ‘dl rlevant data’” Garden City Osteopathic Hosp.
v. HBE Corp., 55 F.3d 1126, 1130 (6th Cir. 1995) (quoting Bailey v. V& O Press Co., 770 F.2d 601,
604 (6th Cir. 1985)). “Reevant data’ includes the state’ s intermediate gppellate court decisions, id., as
well asthe state supreme court’ srelevant dicta, “restatements of law, law review commentaries, and the
‘mgorityrule among other states” Angelotta v. American Broad. Corp., 820 F.2d 806, 807 (6th Cir.
1987). This precription includes the forum gtate€' s choice-of-law rules. Klaxon Co. v. Stentor Elec.
Mfg. Co., 313 U.S. 487, 496 (1941) (“The conflict of laws rulesto be applied by the federa court in
Deaware must conform to those prevailing in Delaware' s state courts. . . . It isnot for the federal courts
to thwart suchloca policiesby enforcing anindependent ‘ generd law’ of conflict of laws.”); Mill’sPride,

Inc. v. Cont’l Ins. Co., 300 F.3d 701, 704 (6th Cir. 2002). Michigan’s choice of law rules, therefore,
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mugt be used to resolve this dispute.  Although the parties have not chdlenged the point, the Court

determinesthat the law of Michigan furnishesthe rules for decison in this case. See Brandt v. Starwood

Hotelsand Resorts, Inc.,  F.Supp.2d__, ,2004 WL 2958661 at *4 (E.D. Mich. Dec.14, 2004).
A.

The plaintiffs dlege that Cradle of Hope committed fraud by misrepresenting Mikhal’s medica
condition during the adoption process and by withholding materia information about his hedth. The
Dressers dlege that they wanted a hedthy child, Cradle of Hope represented that the child was hedlthy,
and the child was not actudly hedthy. The plantiffs argue that Cradle of Hope and its agents did not fully
discloseMikhail’smedica higory. They contend that Mikhail’ s three-page healthsummary givento them
prior to adoptionisvadly different fromthe medica recordstheyrecel ved after Mikhail was diagnosed with
the medulloblastoma.

1.

As part of its argument that there is no evidence in the record of fraud, Cradle of Hope contends
that the Russian adoption coordinator, Tatyana Kostko, was not its agent and Cradle of Hope is not
accountable for her misstatements or falure to disclose information, if any. Cradle of Hope asserts that
Kostko was not actudly its employee and the plaintiffs have offered no evidence establishing that she was
so employed. However, under Michiganlaw, anagency by estoppel canbe found “where it is shown that
the principa held the agent out as being authorized, and athird person, reying thereon, acted in good faith
uponsuchrepresentation.” Howard v. Park, 37 Mich. App. 496, 499, 195 N.W.2d 39, 40 (1972); see
Grewe v. Mt. Clemens General Hospital, 404 Mich. 240, 250-251, 273 N.W.2d 429,433 (1978)

(holding thet “if the individua looked to the hospital to provide him with medicd treatment and there has
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been a representation by the hospita that medica treatment would be afforded by physicians working
therein, an agency by estoppd can be found”).

Cradle of Hope' s adoption package contains ingructions to prospective adoptive parents to “rely
on the people [in Russa who work for us” Pls. Opp. to Dfs. Mots. Summ. J. Ex. 7, Adoption
Information Package, at 7. The package explains that “families adopting children outside M oscow will
have a coordinator in Moscow during their way in, thenadifferent coordinator intheir child’ shometown.”
Ibid. Rather than disavowing any relationship between the coordinator and Cradle of Hope, the
defendant’ sliterature exhorted, “ Y our coordinator is your closest dly, the person who worksthe hardest
and cares the most that you go home soon and happy. Your coordinators will be highly educated
professonds unable to support their familieson the salary they would earnintheir professionina struggling
Russa Trust thisperson! Don't question their motives or mode of operation.” 1bid.

Inlight of these ingtructions, Marilyn Dresser understandably testified:

Q. ... Do you have any recollection of anybody from Cradle of Hope tdling you thet

Tatyana was employed by MG Services? I'm sorry, All Ways. | stand corrected.

A. | wastold a number of times by people who worked for Cradle of Hope that their

coordinator in Russawas Tatyana.

Q. Intermsof who shewas actudly employed by though, you didn’'t have any discussons

with anybody from Cradle of Hope?

A. No, it wasimplied.

Q. Did you assume that to be the case?

A. | assumed that she was employed by Cradle of Hope, yes.

Cradle of Hope Mot. Summ. J. Ex. 3, Marilyn Dresser Dep. at val. Il, 7-8. Likewise, Richard Dresser
tedtified:

Q. You never made arequest of Tatyana to compare the three-page summary that you

received from Cradle of Hope with the medical records that she was reviewing in the

orphanage, did you?
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A. No, | trusted Tatyana, and | trusted Cradle of Hope.

Cradle of Hope Mot. Summ J. Ex. 7, Richard Dresser Dep. at val. I, 74.

The Court must view this evidence in the light most favorable to the plaintiffs. The Court believes
that the testimony and documentation described above create anample basis for findingaquestionof fact
on the issue of whether Kostko was Cradle of Hope' sagent. For the purpose of the analysisthat follows,
therefore, the Court will assume that she was.

2.

Inorder to establishadamfor intentiond fraud, Michiganlaw requiresplaintiffsto plead and prove
the following dements

(1) That defendant made a materia representation; (2) that it was fase; (3) that when he

madeit he knew that it was false, or madeit recklesdy, without any knowledge of itstruth,

and as a pogtive assertion; (4) that he made it with the intention that it should be acted

upon by plaintiff; (5) that plaintiff acted inreiance uponit; and (6) that he thereby suffered

injury. Each of these facts must be proved with a reasonable degree of certainty, and dl

of them must be found to exigt; the absence of any one of them isfatal to arecovery.

Hi-Way Motor Co. v. Int’'| Harvester Co., 398 Mich. 330, 336, 247 N.W.2d 813, 815-16 (1976); see
also Hord v. Envtl. Research Inst. of Michigan, 228 Mich. App. 638, 642, 579 N.W.2d 133, 135
(1998), rev’' d on other grounds after remand, 463 Mich. 399, 617 N.W.2d 543 (2000). Failureto
prove any one of these dements is fatd to the plaintiff's dam. lbid. “[F]raud may be established by
circumgtantia evidence.” Foodland Distribs. v. Al-Naimi, 220 Mich. App. 453, 457-458, 559 N.W.2d
379(1996). However, “Michigan Courts have recognized that sllence cannot congtitute actionable fraud

unless it occurred under circumstances where there was a legal duty of disclosure” M & D, Inc. v.

McConkey, 231 Mich. App. 22, 26-27, 585 N.W.2d 33 (1998). The plaintiff must act reasonably when
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relying onamisrepresentationand “[t]here canbe no fraud where a person has the means to determine that
arepresentation isnot true” Nievesv. Bell Indus., Inc., 204 Mich. App. 459, 464, 517 N.W.2d 235,
238 (1994).

Michigan courts, and federa courts interpreting Michigan law, have expounded the last two
elements on the issue of causation. They have concluded that the false representation relied on by the
plantiff actudly must be the proximate cause for the dleged injury. See Christensen v. Michigan State
Youth Soccer Assn, Inc., 218 Mich. App. 37, 44-45, 553 N.W.2d 638, 641-642 (1996); see also
Jacksonv. . Paul-Mercury Indem. Co., 339 F.2d 40, 45 (6th Cir. 1964) (holding that despite aleged
fraud there was evidence that the plaintiff would have acted in the same manner, thereby condituting the
actua cause of hisdamages); Blakely v. First Federal Savings Bank & Trust, 93 F. Supp. 2d 799, 805
(E.D. Mich. 2000) (finding no proximate cause againgt certain defendants based on fraud where another
agency was the cause of the plaintiff’ s damages).

Theplantiffscontend that Cradle of Hope' sagentsknowingly mademisrepresentationsthat Mikhall
was hedlthy boy, which induced the plaintiffs to commit to the adoption. The aleged misrepresentations
of Mikhail’ shedthreateto his diagnosis of perinata encepha opathy, his Apgar scores, and exaggeration
of Mikhail’ sahilitiesand recoveriesfrommedica complications. The Dressersfurther contend that Cradle
of Hope and K ostko mi srepresented and omittedinformationabout Mikhail’ spast medica history intending
to inducethemto adopt Mikhail and that evenif Kostko had sufficently disclosed Mikhal’ shedthhistory,
the disclosure occurred too late for them to decline the adoption. As a consequence, they claim, the
plaintiffs proceeded to adopt a sickly youngster who eventualy suffered medica complications that have

cost the Dressers dearly in costs for medical and related care.
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The problem with this argument, the Court believes, isthat thereis no evidence that the primary
cause of Mikhal’s medica difficulties can be traced to the conditions in the years before the Dressers
adopted him. Although Mikhal may have had problems from birth that caused dow development and
required extensive and intensve care, he seemsto have progressed to the point that, when the Dressers
brought imto Michigan, he was declared a* hedthy child” by Dr. VanGedern, hisfamily pediatrician. His
subsequent course has proved to be quite grave, but the Dressers have not demonstrated that Cradle of
Hope, its agents, or anyone knew, or even could have known, of the medulloblastoma or that any of
Mikhall’ sprior conditions contributedtoitsonset. Dr. Robertson, the pediatric neurologist, was questioned
extengvey on this point and testified asfollows:

Q. Based upon what you' ve been able to gather by way of the history provided by the
parents and the medical records, Doctor, there was no dinicd indication of the onset of
medulloblastoma until August of 2000, would that be afair Satement?

A. Right, fromtheinitid history, that’s correct.

Q. Andthat’s because at least up until amonthbefore the diagnosis was provided, there
was no indication of perastent vomiting, correct?

A. At thetimethat was the history asit was related.

He had ahigtory of persstent vomiting for about a month?

Yes.

And a history of headaches for about a month?

Yes.

A history of unsteedy gait for about a month?

Correct.

Those are dl factors which you would look for interms of the onset of abrain tumor?
. Perdgtent symptoms and progressive symptoms, perdstent and progressive symptoms
like that, heedache, vomiting, are typically the symptoms that occur before a diagnosis of
medulloblastoma is made. There may or may not be preceding hitory of less persstent
and nonprogressive symptomslikeintermittent headache, intermittent vomiting, other things
that cango onfor longer and dowly, moredowly progressive changesin gait or problems
that often precede that, but the shorter history of progressive persstent symptomsisusudly
what precedes the diagnosis.

Q. Soat least up until amonth before the diagnosis was made, there would not have been
any reason to order an MRI study to look for the potentia of a brain tumor developing?

>PO>O>0 >0
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A. Probably not.

Q. And you would agree withme within areasonable degree of medica certainty that the
diagnosahility, for lack of a better description of the tumor, wouldn’t have been able to
have been made until August of 2000?

A. Likdy.

Q. Certainly you would not have expected that a diagnoss of a medulloblastoma could
have been made back in February of 20007

A. | think it sunlikely.

Q. Why isthat, Doctor?

A. Becausethe symptoms caused by medulloblastomausudly, though they may occur and
dart to be progressive over anumber of months, usudly not longer than severa months,
it's unusud to have symptoms - -

Q | Y ou wouldn't have expected the diagnos's to have been made in February of 2000,

in dl likelihood based upon the dinica presentation of Mikhail that diagnosis could not

have been made until August of 2000?

A. No, it could have been made, but it wouldn't have likely have been made.
Cradle of Hope Mot. Summ. J. Ex. 15, Patricia Robertson Dep. at 14-17. Dr. VanGederen testified that
Mikhail did not show symptoms sufficent to warrant an MRI study until the beginning of September 2000
and that the September 7, 2000 brain scan provided the firgt indication that Mikhail had atumor. Cradle
of Hope Mot. Summ. J. Ex. 23, Jeffery VanGelderen Dep. at 21-23, 26-27, 29-30.

Moreover, the Dressers had anindicationof Mikhail’ s problems before the adoptionwas findized.
They contend that Cradle of Hope represented to thembefore they agreed to go to Russia to see the boy
that Mikhal was a hedthy child; the Court agrees that in light of the medica history contained in the
summary and later in the larger file, this assertion is certainly subject to question. However, much of this
information was disclosed to the Dressers before the Russian court hearing, as confirmed by Richard
Dresser’s notes that he took during a briefing by Tatyana Kostko. The plaintiffs contend that they had

committed to adopting Mikhail before this information was disclosed, and evenif they detected a medical

problem that otherwise might have dissuaded them from proceeding, the information came too late. That
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damdoes not survive due to the plain language of the Adoption Process Statement that they signed, which
setsforthaschedule of chargesfor withdrawing fromthe process at virtudly every step dong the way until
the adoptionisfind. The information disclosed to the Dressersin Russia, which is not materidly different
thanthat whichfindly emerged inthe complete medicd file, provided fair warning that Mikhail had not been
hedlthy, and that the Dressers would proceed with the process at their peril.

The undisputed evidence in the record establishesthat regardiess of any representations made by
Cradle of Hopein Americaor bytheir actua or putative representatives in Russig, the Dressers knew or
should have known before they finaized the adoption that Mikhail had spina trauma, dow development
and speech difficulties, and birth defects. Thereaso inno genuine dispute that the earlier diments did not
cause or contributeto the brain tumor. Consequently, the Court concludesthat the plaintiffshave not come
forward with sufficent evidence establishing a materid fact question on whether the plaintiffs acted in
reliance upon any faserepresentation, and whether their detrimenta reliance was the cause of the damages
they dam. Summary judgment, therefore, will be granted on the daim of intentiond fraud.

B.

The plaintiffs dso contend that the defendants falled to provide timdy information to them that
would have impacted the choice of therapy selected by Dr. Robinsonintreatingthe medulloblastoma. They
aso assert that the defendants breached their duty to the Dressers and to Mikhall to provide timdy and
accurate information pertaining to Mikhal’s medical condition. Findly, the plaintiffs cdam that the

defendants' conduct caused the infliction of emotiond distress upon the Dressers. These daimsdl sound

in smple negligence.
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In Michigan, recovery may be premised uponamisrepresentation negligently or innocently made.
See U. S Fidelity and Guaranty Co. v. Black, 412 Mich. 99, 120-21, 313 N.W.2d 77, 86 (1981)
(holding that " independent proof of intent to induce reliance is unnecessary to maintain an action in deceit
under the doctrine of innocent misrepresentation inasmuch as amateria atement made in the course of
contractual negotiations is presumptively made with the intention that it should be relied upon”). However,
the authoritiesare not uniform as to whether an adoption agency has a duty to investigate extensively and
report on a child's medicd higtory. See Harriet Dinegar Milks, Annot., “ Wrongful Adoption” Causes
of Action Against Adoption Agencies\Where Children Haveor Develop Mental or Physical Problems
that are Misrepresented or Not Disclosed to Adoptive Parents, 74 A.L.R.5th 1 (1999).

No Michigan case speaks directly to the issue, but this Court need not resolve the question today
concerning the Dressers own dams because they have waived their negligence daims by the express
language contained in the adoption agreement they sgned. The adoption agreement plainly outlines the
hedlthrisksof adopting aforeign child, warns that medica informationmay be unrdigble or incomplete, and
disdams any guarantee that the child located by the agency will be hedthy. The agreement thencontains
the explicit waiver language set forth above, which is repeated here:

Walver of Clams: Clients hereby waive any and dl daims they may have now or in the

futureagaingt CHAC and its directors, officers, employeesand agents, induding doctors.

Clients agree to hold CHAC and its directors, officers, employees and agents, induding

doctors, harmless againgt any daims known or unknown now exiding or in the future,

which may arise out of this agreement, receipt of services from, or adoption through
CHAC.

Cradle of Hope Mot. Summ. J. Ex. 6, Adoption Agreement at 1 20.
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Michigancourts have hdd that “a party may not insulate hmsdf againgt lighility for grossnegligence
or wilful and wanton misconduct.” Lamp v. Reynolds, 249 Mich. App. 591, 594, 645 N.W.2d 311
(2002). Consequently, thewaiver language would not bar aclam for intentiond fraud. However, the state
courts have hdd that waiver provisons are an enforceable bar to negligence clams when the putative
plantiff “fairly and knowingly” entersinto an agreement with lega capacity and under no fraud or duress.
Paterek v. 6600 Ltd., 186 Mich. App. 445, 465 N.W.2d 342 (1990), modified on other grounds by
Patterson v. Kleiman, 447 Mich. 429, 433-435, 526 N.W.2d 879, 881 (1994). A Michigan court will
invaidate such ardease only if “(1) the releasor was dazed, inshock, or under the influence of drugs, (2)
the nature of the indrument was misrepresented, or (3) there was other fraudulent or overreaching
conduct.” Ibid. Overbroad waiver provisonsthat disclamdl liability are construed to disclam only smple
negligence. See Universal Gym Equip., Inc. v. Vic Tanney Int’l, Inc., 207 Mich. App. 364, 367, 526
N.W.2d 5 (1994), vacated in part on other grounds, 209 Mich. App. 511, 531 N.W.2d 719 (1994);
see also Klann v. Hess Cartage Co., 50 Mich. App. 703, 709, 214 N.W.2d 63 (1973) (holding that
“[@nindemnity provisonwhichwould beinvaid if gpplied to indemnify a person from liability for hiswilful
and wantonwrongdoing may, neverthel ess, bevdidly applied to indemnify him fromligbility for his negligent
acts’).

In this case, the plaintiffs do not attempt to disavow knowledge of the release or claim confusion
over itsterms. They indst, however, that the Court should not enforce it because it is overreaching and
congtitutes a contract of adhesion.

“Contracts of adhesion are characterized by standardized forms prepared by one party whichare

offered for regjectionor acceptance without opportunity for bargaining and under the circumstancesthat the
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second party cannot obtain the desired product or service except by acquiescing in the formagreement.”
Morrisv. Metriyakool, 418 Mich. 423, 440, 344 N.W.2d 736, 742 (1984). Inorder for acourt applying
Michiganlaw to invdidate an agreement as a contract of adhesion, the party urging invdidation must show
both that, based on the unequa bargaining power of the parties, their relaive economic strength, and the
lack of meaningful dternatives, the contracting party has no other options to obtain the goods or services,
and the chdlenged term is subgtantively reasonable. See Rehmann, Robson & Co v. McMahan, 187
Mich. App. 36, 43, 466 N.W.2d 325 (1991). “Where goods and services can only be obtained from one
source (or severa sources on non-competitive terms) the choices of one who desires to purchase are
limited to acceptance of the terms offered or doing without.” Allen v. Michigan Bell Telephone Co., 18
Mich. App. 632, 637, 171 N.W.2d 689 (1969). However, “[m]erely because the parties have different
options or bargaining power, unequa or wholly out of proportion to each other, does not mean that the
agreement of one of the parties to a term of a contract will not be enforced againg him; if the term is
ubgtantively reasonable it will be enforced.” 1bid. InAnderson’sinc. v. Horton Farms, Inc., 166 F.3d
308 (6th Cir. 1998), the Sixth Circuit distinguished Allen and found that the defendant did not have
disparate bargaining power over the plantiff. The court considered two factors when considering whether
the contract was oppressive: “ (1) whether the relatively weaker party had an dternative source withwhich
it could contract, and (2) whether the contract term in question was in fact negotiable.” 1d. at 324.

The plaintiffs address the obvious argument that there are other adoption agenciesthat assst in the
placement of European children by contending that Cradle of Hope was the only agency they could use
to adopt Mikhail himsdlf. That contention is not persuasive, however, in light of the fact that the Dressers

knew nothing of the boy except what they were told by the defendant. Their interest was stimulated by a
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photographinanewdetter, but it was Cradle of Hope that furnished the important details. Moreover, the
plaintiffs acknowledge that they read and understood the adoptionagreement, sgned it without duress or
coercion, and never attempted to negotiate to change any of the terms. See Cradle of Hope Mot. Summ.
J. Ex 2, Marilyn Dresser Dep. at val. 1, 155-56; Cradle of Hope Mot. Summ. J. EX. 7, Richard Dresser
Dep. a val. 1,109. Findly, asnoted earlier, Michigan courts have not found waiver or release provisons
unreasonable as applied to daims of ordinary negligence. Likewise, other courts have held that smilar
provisons are congstent with public policy since the public has an interest in the viability of adoption
agencies as wdl as an interest in protecting adoptive parents, and they have upheld smilar provisions
waiving the ligbility of adoptionagencies. See Ferencv. World Child, Inc., 977 F. Supp. 56, 60 (D.D.C.
1997) (upholding an adoption contract provision that waived “any and dl dams’).

The waiver language inthe adoptionagreement isvaid and enforceable. Thedefendants, therefore,
are entitled to judgment as amatter of law onthe daims brought by the Dressersontheir own behalf based
on negligence.

C.

This same andyss does not apply, however, withrespect to the dam brought onbehdf of Mikhail
individualy because he was not a party to the agreement between the Dressers and Cradle of Hope, and
therefore he is not bound by the waiver language. The gravamen of the negligence daim brought on his
behdf isthat Cradle of Hope did not furnishhis medical recordsto his new parentswithin areasonable time
and that failure had an adverse effect on the medicd trestment subsequently provided following cancer

surgery.  To recover on that claim, the plaintiff must establish that Cradle of Hope breached a duty to
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furnish the records, and that the breach caused damages. See Valcaniant v. Detroit Edison Co., 470
Mich. 82, 89, 679 N.W.2d 689, 692 (2004) (holding that a negligence claim has “four eements to [the]
tort: duty, breach, causation, and damages’).

The evidence in this case provides some heft to the plaintiff’s causation theory: Dr. Robertson
tetified that had she known in advance that Mikhall had suffered spind trauma at birth, aprior diagnods
of perinata encephalopathy, dow development and speechdifficulties, and birth defects, she would have
determinedthat Mikhail had neurologica pathology and was not agood candidate for vincrigine treatment.
Dr. Robertson sdad that she would have consdered Mikhal’s “cervicd soine trauma, the perinatal
encephaopathy with delayed development and neurologic problems and a history of possible seizures’
when sdecting Mikhall’ s chemothergpy treetment. Def. Mot. Summ. J. Ex 15, Patricia Robertson Dep.
a 21-23. The criticd issue, however, iswhether the law recognizes a duty of an adoption agency to the
adoptee to provide the child’'s medical recordsto the adopting parents within areasonable time. Under
Michigan law, the existence of agenerd duty is a question to be decided by the court. Smko v. Blake,
448 Mich. 648, 655, 532 N.W.2d 842, 846 (1995).

The Court is not aware of any Michigan case that addresses the issue of whether a duty exists
between such parties. As mentioned earlier, therefore, this Court’s task is to determine, based on “all
relevant data,” whether Michigan would recognize a duty to furnishachild’ smedicd records arisng from
the relationship between an adoptee and an adoption agency such as Cradle of Hope. See Moning v.
Alfono, 400 Mich. 425, 438-39, 254 N.W.2d 759, 765 (1977) (explaining that “[d]uty is essentidly a
question of whether the relationship between the actor and the injured person gives rise to any legal

obligationontheactor’ s part for the bendfit of the injured person”). That determinationwill involveto some
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extent congderation of public policy because of the need to balance the utility of the actor’s conduct and
the magnitude of the risk involved. Asthe Michigan Supreme Court explained in Moning:

The baancing of the magnitude of the risk and the utility of the actor’ sconduct requiresa

congderation by the court and jury of the societd interests involved. The issue of

negligence may be removed fromjury considerationif the court concludes that overriding

congderations of public policy requirethat aparticular view be adopted and applied in dl

cases.

Id. at 450, 254 N.W.2d at 770 (footnote omitted). Thefactorsthat courts consider in striking that balance
indude “the foreseeability of the harm, the degree of certainty of injury, the closeness of connection
between the conduct and injury, the mora blame attached to the conduct, the policy of preventing future
harm, and the burdens and consequences of imposing aduty and the resulting ligbility for breach.” Babula
V. Robertson, 212 Mich. App. 45, 49, 536 N.W.2d 834, 837 (1995) (diting Buczkowski v. McKay, 441
Mich. 96, 101, n. 4, 490 N.W.2d 330 (1992)).

Other states have falowed these same common law principles and found that traditional tort
remedies apply in the adoption context. Ohio was the firgt state to recognize acommon law fraud dam
brought by adopting parents. See Burr v. Board of County Comm’rs, 491 N.E.2d 1101 (Ohio 1986).
Inthat case, adoption agency personnel made blatant misrepresentations about achild'scurrent hedthand
medica history upon which the parents relied in deciding to adopt him. The child turned out to be quite
ill and suffered from avariety of physca and mentd ailments. The parents eventually obtained the child's
records, discovered that they had been deceived, and were dlowed to bring a fraud clam against the

agency. Threeyearslater, Wisconsin hdd that an adoptionagency could be found lidble for negligence by

misnforming prospective parents about the risk of an adopted child contracting Huntington's Disease.
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Meraclev. Children’ s Serv. Soc’'y, 437 N.W.2d 532 (Wis. 1989). Sincethen, amgority of jurisdictions
that have considered the question have extended traditiond fraud and negligencetheoriesto providerelief
to parents who sought to bring daims againg adoption agencies for fallure to disclose accurate histories
of their adopted children. See, e.g., Wolford v. Children’sHome Soc’'y of West Virginia, 17 F. Supp.
2d577 (S.D. W. Va 1998) (holding that state would recognize daimsfor fraud and negligenceinadoption
setting); Michael J. v. County of Los Angeles, 201 Cd. App. 3d 859 (1988) (alowing parents cdlam
agang adoption agency for intentiond misrepresentation and fraudulent concealment); Roe v. Catholic
Charities, 588 N.E.2d 354 (lll. App. 1992) (holding fraud can vitiate adoption order, and approving
negligent dam based on breach of duty to disclose child’s medica information in agency’s possession);
Mohr v. Commonwealth, 653 N.E.2d 1104 (Mass. 1995) (holding agency has duty to disclose to
adoptive parents child's historica information that will enable them to makeinformed adoption decision);
M.H. and J.L.H. v. CaritasFamily Servs.,488 N.W.2d 282 (Minn. 1992) (holding that adoptionagency
has duty to make full disclosure based onadoptive parents' need to securetimely and appropriate medica
care and make criticd family decisons); Jackson v. State, 956 P.2d 35 (Mont. 1998) (recognizing
adoptive parents dam againg adoption agency for negligent nondisclosure and holding full disclosure
necessary to alow parentsto obtain timdy medica care for the child and enable parentsto decide whether
to adopt); Juman v. Louise Wise Servs., 174 Misc. 2d 49, 663 N.Y.S.2d 483 (N.Y. Sup. Ct. 1997)
(recognizing adoptive parents fraud claim againg adoptionagency); Gibbsv. Ernst, 647 A.2d 882 (Pa.
1994) (holding adoption agency has duty to disclose fully and accuratdy dl nonidentifying information in
its possession concerning adoptee); Mallettev. Children’sFriend and Serv., 661 A.2d 67 (R.I. 1995)

(holding that when agency undertakesto furnishfamily and medica history of adoptee it has duty to do so
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accurady, the breachof whichcongtitutesnegligent misrepresentation); McKinney v. Sate, 950 P.2d 461
(Wash. 1998) (recognizing adoptive parents damagaingt adoption agency for negligent falureto disclose
gautorily mandated information); see generally Annot., 74 A.L.R.5th1 (1999 & Supp. 2004). Thefew
cases in which dlams were rgjected did not find the adoption agency immune or that no duty existed;
rather, the dams faled for want of proof of one or more of the elements of a traditiond tort. See
Engstromv. Sate, 461 N.W.2d 309 (lowa 1990) (agency not negligent in failing to discover that birth
father was dill dive and would oppose the adoption); MacMath v. Maine Adoption Placement Servs,,
635 A.2d 359 (Me. 1993) (no negligence by agency in absence of evidence that agency withhdd and
adoptive parents never requested information); Foster v. Bass, 575 So.2d 967 (Miss. 1990) (no
negligence where agency did not confirm that child was positive for phenylketonuria, a test for mental
retardation, whereagency had no duty to performtest and reasonable could not have foreseenthat doctors
would fail to test child).

The nature of the relief sought in those cases hasranged fromvoiding the adoption order to money
damages for extraordinary expenses incurred in meeting the specid needs of the child. Ina few cases,
damages were sought because the falure to provide an accurate medica history caused a delayed or
erroneous diagnods or improper medical treatment. [n all the cases, however, the damages were awarded
to the parents.

The Court has found no case in which anadopted child has recovered damages for the adoption
agency’ sfalureto convey accurate medicd information to the new parents. Of course, suchaclam could
not be based on fraud because no misstatement could be made to the adoptee and there would be no

reliance by the child. In the three cases that the court found in which a negligence theory was advanced,
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two were dismissed because there were no damages to the child flowing from the agency’ sfallure to turn
over medicd recordsinitspossession, see Sler v. Lutheran Soc. Servces. of Metro., N.Y., 782N.Y.S.2d
93 (Sup. Ct. 2004) (dismissng negligence action by adopted twins dleging fallureto disclose results of HIV
testing because “ [d]amages are anecessary dement of anegligencedam” and “the defendant conclusively
demondtrated that the twins sustained no damages proximatdy caused by the defendant's dleged failure
to apprize thelr parents of the twins HIV satus’), Roe, 588 N.E.2d at 538-39 (holding that children’s
damfor fraudulent misrepresentationfailed whenthey dleged that absent fraud the agency, not the parents,
would have dedt with their hedth problems since childrendid not dlege “identifigble injury in @ther fraud
or negligence’); and in the other afedera court declined to consder anovel state law theory. Dahlin v.
Evangelical Child & Family Agency, 2001 WL 840347 (N.D. I1l. 2001).

Nonethdess, the Court believes recognition of a duty of anadoptionagency to the adopted child
to furnishto the new parentsthe medicd records avallable to it is both alogicad and incrementa extenson
of well-recognized and firmly-rooted tort principles, and congstent with established state policy. The
Michigan legidaure plainly has ordained a policy of full disclosure by adoption agencies of the medica
history of prospective adoptees. The pertinent Statute states:.

(1) Before placement of achild for adoption, a parent or guardian, a child placing agency,

the department, or the court that places the child shdl compile and provide to the

prospective adoptive parent a written document containing dl of the following

nonidentifying information thet is not made confidentid by state or federal law and that is
reasonably obtainable fromthe parents, relatives, or guardian of the child; fromany person

who has had physical custody of the child for 30 days or more; or from any person who

has provided hedlth, psychologica, educationd, or other servicesto the child:

(a) Date, time, and place of birth of the child induding the hospitd, city, county, and state.

-32-



(b) An account of the hedth and genetic history of the child, including an account of the

child's prenatal care; medical condition at birth; any drug or medication taken by the

child’'s mother during pregnancy; any subsequent medica, psychologicd, psychiatric, or

dental examination and diagnosis; any psychologica evauation done when the child was

under the jurisdiction of the court; any neglect or phydcd, sexud, or emotiona abuse

suffered by the child; and arecord of any immunizations and hedthcare the child received

whilein foster or other care.
Mich. Comp. Laws § 710.27. Although Cradle of Hope may not fdl precisdy within the definition of a
date child placement agency, see Mich. Comp. Laws 88 710.22(j), § 722.111(c), and therefore may not
be bound by the statute, the legidature nonetheless has made clear its preference for disclosure, and the
Court bdlieves that Michigan courts would recognize that an adoption agency like Cradle of Hope has a
legd duty to furnish the adopted child’s medicd information within its control or reasonably avallableto it
to the new parents.

The question whether that duty would extend to protect the child calls for an evauation of
foreseedbility. Inthis regard, “[t]he questions of duty and proximate cause are interrelated because the
questionwhether thereisthe requisiterdaionship, giving riseto aduty, and the questionwhether the cause
is so ggnificant and important to be regarded a proximate cause both depend in part on foreseeability
whether it is foreseegble that the actor's conduct may create arisk of harm to the victim, and whether the
result of that conduct and intervening causeswereforeseeable.” Moning, 400 Mich. at 439, 254 N.W.2d
at 765. However, “it is not necessary that the manner inwhicha person might suffer injury be foreseen or
anticipated in specific detall.” Babula, 212 Mich. App. at 53, 536 N.W.2d at 839 (citing Clumfoot v.
. Clair Tunnel Co., 221 Mich. 113, 117, 190 N.W. 759, 760 (1922)). The question is whether one

reasonably might anticipate that the failure to furnish historical medica information of a child who has had

an eventful and sormy medica course from birth could jeopardize future medica care. To answer that
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question the Court need only turn to other jurisdictions that have endorsed a duty of full disclosure. The
Pennsylvania Supreme Court’ s observation is representative:

Adoptionexpertsare virtudly unanimous in the belief that complete and accurate medical

and socid information should be communicated to adopting parents. Providing full and

complete information is crucia because the consequences of non-disclosure can be

catastrophic; ignorance of medica or psychologica history can prevent the adopting

parents and their doctors from providing effective trestment, or any treatment at all.

Gibbs, 647 A.2d 886-87 (footnotes omitted).

Requiring full disclosure creates no undue burden on the adoption agency. The duty recognized
today does not create an obligation upon the agency to conduct acomprehensve investigationof achild’'s
physica and mentd hedth. See Nierengartenv. Lutheran Soc. Servs. of Wisconsin, 563 N.W.2d 181,
188 (Wis. App. 1997), rev' d on statute of limitationsgrounds, 580 N.W.2d 320 (Wisc. 1998). Nor
will such an obligation unduly inhibit the agency’s &bility to place children or reduce the number of
successful adoptions. See Gibbs, 647 A.2d at 887 (rejecting such concerns).

The Court findsthat Michigancourts, consstent withthe State legidature’ sexpressed policy of full
disclosureof achild' smedica informationto prospective adopting parents, would apply traditiond tort law
concepts to recognize aduty of an adoption agency to an adopted child to furnish the new parents with
medica and family recordsin its possession or reasonably available to it withinareasonable time. Having
determined that such a duty exigs in this case, the Court finds that the plaintiffs have come forward with

evidenceto establishamaterid fact issue on the negligence dam advanced on behdf of Mikhal. Summary

judgment on that count, therefore, will be denied.
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The plaintiffs dso argue that Cradle of Hope breached that part of the adoptioncontract obliging
it to furnish background information on the child. The contract states that “Cradle of Hope will furnish
Clientsdl medica and socid informationavailable to it pertaining to any child offered to Clients, but cannot
guarantee that any child is or will be hedthy or that the medica information provided will be accurate or
complete. Clients understand that their child could arrive with undiagnosed physica, mentd, emotiond,
and/or developmenta problems.” Cradle of Hope Mot. Summ. J. Ex. 6, Adoption Agreement at 4.

The plantiffs dam here fals because there is no direct evidence that Cradle of Hope had
possession of Mikhail’s medicad history before the Dressers went to Russia, nor isthere evidencethat any
of its agents had the records before Tatyana Kostko went over them with the Dressers in Birobidjan.
Although the Dressers tedtified that it appeared to them that Kostko had access to the files at the
orphanage, thereisno evidencethat she actualy learned about Mikhal’smedica problems before she met
with the Dressers & the orphanage itsdf. Moreover, the undisputed medical evidence has established that
the defendants could not have known that Mikhail would suffer from medulloblastoma prior to August
2000. Itisundisputed that the damages claimed by the plaintiffs flowing from the contract breach resulted
from developments that occurred much later.

E

The Dressersfall to demongtrate that an agent of All Ways madefraudulent representations to them
concerning the adoption. Aleksander Smukler, presdent of All Ways, swore that:

All Ways had no involvement in the adoption process, the procurement or review of

medica information, discussons concerning the hedlth of their prospective adopted
child, or the hearings held by the Russian court in connection with their adoption.
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All Ways Mot. Summ. J. Ex. B, Aleksander Smukler Aff. §10. However, he aso swore that All Ways
provided interpretersfor the Dressers' discussions at the orphanage. 1bid. TheDressersdlegethat at least
one interpreter at the orphanage used her persona knowledge to tell them about Mikhail’s medica
condition. Cradle of Hope Mot. Summ. J. Ex 3, Mailyn Dresser Dep. a vol. I, 170-173. Evenif the
interpreters made representations about Mikhail’ sconditionfromtheir own knowledge, the Dressersfailed
to identify evidence demondirating that the interpretersknew their satementsweremideading or madewith
recklessness, or had intent to deceive the Dressers into adopting Mikhail. The Dressers did not depose
any of the interpreters.

Nor do the Dressers present any bassfor finding that All Ways had a duty to provide Mikhail’s
medica information. As noted above, “[t]he existence of duty isaquestionof law for the court.” Simko,
448 Mich. at 655, 532 N.W.2d a 846. Courts consider the following factors when deciding whether to
recognize a particular duty: “[t]he relationship between the parties, the nature and foreseeability of the risk
to be avoided, and the burdens and benefits of recognition.” Valcaniant, 470 Mich. at 89, 679 N.W.2d
at 692. In this case, the evidence establishes that the interpreters were only hired to trandate ora
discussions for the Dressersin Russia. Therdationship requires an interpreter to correctly trandate one
language to ancther, but not to verify the rdiability of the information she trandates.

Fndly, All Ways and the Dressersdid not enter into a contract with each other. Therefore, there

is no basis upon which to predicate a breach of contract clam.
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The Court concludes that the plantiffs have not come forth with evidence that creates a genuine
fact question on each dement of itsintentiond fraud dam againgt defendant Cradle of Hope. Theplaintiffs
negligence claims are barred by the waiver executed by the plaintiffs. Thereisno evidence of abreach of
contract that resulted in the damages clamed by the plaintiffs. The plaintiffs likewise have failed to bring
forth evidence to sugtain their daims againgt defendant All Ways Internationd, Inc.

Accordingly, itisORDERED that the defendants’ motions for summary judgment [dkt # 59, 60]
are GRANTED IN PART AND DENIED IN PART.

Itisfurther ORDERED that the amended complaint isDI SM I SSED WITH PREJUDICE AS
TO ALL CLAIMS againg defendant All Ways Internationd, Inc., and al clams brought against
defendant Cradle of Hope by plaintiffs Richard Dresser and Marilyn Dresser on their own behdf. Cradle
of Hope' s motion for summary judgment of dismissd of the negligence clam brought on behdf of Mikhall
Robert Dresser, aminor, iSDENIED.

It is further ORDERED thet the plaintiffS motion to extend discovery [dkt # 73], motion to
compd [dkt #71], motionfor recons deration of order denying additiona extensionto filereply [dkt # 83],
moations in limine [dkt # 81, 82], the defendants moation for a protective order [dkt # 87] and the
defendants motionsin limine [dkt # 87, 89, 95] are DENIED as moot.

/s

DAVID M. LAWSON
Dated: February 24, 2005 United States District Judge

Copiesto: Christopher A. Swartz, Esquire
Russell C. Babcock, Esquire
Ralph C. Chapa, Jr., Esquire
Patrick L. McCarley, Esquire
Lawrence J. Murphy, Esquire
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